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Justice Committee 
 

17th Meeting, 2011 (Session 4), Tuesday 6 December 2011 
 

Commission on a UK Bill of Rights 
 

Written submission from Professor Chris Himsworth 
 

DEVOLUTED HUMAN RIGHTS [DRAFT] 
 

Introduction 
 
To combine in the same mindscape the separate ideas of human rights protection 
and of devolution prompts a number of consequential thoughts.  Some may be at 
quite a high level of generality; some much more specific to the arrangements of a 
particular state.  At the most general level one might first have in mind the 
contribution that the study of devolution might make to an understanding of those 
processes whereby rights, first formulated and proclaimed at an international level, 
may ‘cascade’ down to the level of the nation state and then to regions within that 
state and perhaps beyond.  This might be seen as a process in which there is an 
increasing degree of specificity of the rights to be applied - perhaps involving an idea 
of an initial rights baseline which may be enhanced to a higher degree of rights 
protection (however such a notion is to be understood1) or customized to take 
account of the conditions - political, social or legal - particular first to the state and 
then to the regions of a state.  If such a cascading vision is to be adopted it has 
presumably to be routinely assumed that this process is one which will not be wholly 
unproblematic.  Some of the conditions, specific to a state or region, may, at least at 
first, conflict, either in their substance or their procedures, with the cascaded rights.  
Rights deriving from prior national or regional (eg Europe-level) rights may not chime 
precisely with existing ‘rights’ at the devolved level.  Judicial procedures for the 
enforcement of rights (including, for instance, those rules which determine who may 
seek the enforcement of rights, on what time scale and in the expectation of what 
remedies) may also adjust only with some difficulty to the enforcement of the newer 
generation of rights.  Rules and procedures may well be necessary for the resolution 
of uncertainties of hierarchy to decide which rights rules should prevail.  Institutions 
(presumably mainly courts but not exclusively so) need to be empowered to apply 
these rules of conflict resolution, an issue which may be of particular concern where 
there is some expectation of a degree of uniformity in the application of rights and 
yet also a sensitivity to local conditions.   
 
Injected into these general considerations about tiers of rights and their protection is 
a more specific concern about the divergence of purpose between the process of 
devolving power and the process of incorporating rights protection into a devolution 
settlement.  To the person in the devolved street, there may appear to be no conflict 
between the idea of combining a new form of democratic governance with new 
protections of human rights. They may be readily linked as simply two perfectly 
compatible aspects of the same reform project. To the devolved institutions of 

                                                            
1 On the problems of understanding such ‘higher’ levels of rights protection, see eg JHH Weiler, The 
Constitution of Europe (1999) 102-107. 
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government, however, whether legislative or executive, the two strands may easily 
be in conflict.  They have received a new set of freedoms to act within their defined 
areas of competence and yet these new freedoms may appear to be curbed by the 
restrictions imposed out of respect for the newly defined human rights of the 
population2 - in a situation which may appear not too dissimilar to the situation of 
those former British colonies liberated on independence to legislate and to govern 
with a new freedom suddenly subordinated to obligations to respect the newly 
defined human rights of their citizens, obligations which the imperial state had never 
chosen to impose on its own forms of government prior to independence.3 
 
Before we move on to consider these questions with greater specificity in relation to 
devolution in the United Kingdom and, in particular, Scotland, an acknowledgement 
should be made of the importance of the national (ie United Kingdom-level) 
dimension of the human rights project.  When rights were to be ‘brought home’4 
under the Blair government in 1997-98, this was a policy to be implemented across 
the United Kingdom as a whole.  It was the United Kingdom that was the party to the 
European Convention on Human Rights (ECHR); it was the UK Government’s 
responsibility to ensure, that the state’s obligations under the Convention were 
observed; and it was the UK Government’s view that this would best be done by a 
form of ‘incorporation’5 of the Convention rights by legislation passed by the UK 
Parliament to apply across the country as a whole.  There was an underlying 
assumption – an assumption which has been sustained during the period since the 
Human Rights Act 1998 (‘HRA’) was passed - that the international treaty base of the 
rights demanded a high degree of harmonisation (if not uniformity) of observance 
and implementation of rights and that the means of achieving this through United 
Kingdom-level judicial supervision was in the form, initially, of the (Appellate 
Committee of the) House of Lords and the Judicial Committee of the Privy Council 
(‘JCPC’) and, latterly (since October 2009), of the UK Supreme Court.6  Prior to the 
passing of the HRA, there was a much weaker recognition of ‘human rights’ as a 
formal element in the UK constitutional order.  ‘Civil liberties’ was the more usual 
language and, although such liberties might be reinforced by legislation passed by 
the UK Parliament, there was no insistence that they should have a UK character 
overall.   
 
But the period since the HRA has been different.  The experience of so much ECHR-
orientated litigation and so many important issues being propelled into the top courts 
has inevitably given the human rights project a stronger UK-level character.  This 
has been a position reinforced by the debates generated in the later years of the 
Labour governments to 2010 and, since 2010, of the Coalition (Conservative-Liberal 
Democrat) government to produce a British or UK Bill of Rights either to replace or to 
supplement the HRA. 
 

                                                            
2 See eg AC Cairns, Charter versus Federalism: The Dilemmas of Constitutional Reform (1992). 
3 See eg S A de Smith, The New Commonwealth and its Constitutions (1964) ch 5. 
4 See Bringing Rights Home (Cm 3782,1997). 
5 For the argument that the Human Rights Act 1998 did not truly ‘incorporate’ the Convention, see eg 
the then Lord Chancellor at HL Debs, 585, col 422 (5 Feb 1998). 
6 See eg the recent debate on reforming the law on appeals on human rights grounds to the UK 
Supreme Court at 000 below.  
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Against that backdrop of the HRA as a UK-level project, we have now to turn to its 
devolutionary aspects, and with particular reference to Scotland.  In doing so, we 
have to recognise that, as a manifestation of substate government, there is indeed 
something special about devolution – in the form, at least, that it has taken in the 
United Kingdom; and that there is something special – many special things, in fact – 
about Scotland. By the specialness of devolution is meant that, as opposed to the 
situation of federalism with the federal-state relationship governed by an overarching 
written constitution guaranteeing an autonomy protection to both tiers, both 
devolution and human rights protection were projects of the UK Government and 
Parliament and remain, in the manner assumed by the underlying doctrine of 
parliamentary supremacy, formally subject to the overall supervision and regulation 
of the UK Parliament.  This is a familiar (if evolving) feature of the UK constitution.  It 
is not, therefore, surprising to the constitutional observer.  But the consequences of 
the human rights regime and the devolution regime remaining malleable at the hand 
of the UK Parliament rather than their being protected from unilateral amendment by 
Parliaments at both levels are of enduring significance. 
 
In the specific case of Scotland, these consequences have three inter-related 
characteristics.  The first is the relationship – which has turned out to be one of 
considerable technical complexity – between the HRA and the Scotland Act 1998.  
But, secondly, that relationship has to be understood against a constitutional and 
political backdrop which has produced conflict about the sustainability of the HRA 
but, more importantly, of the devolution ‘settlement’ created by the Scotland Act.  
The situation has, in particular, been complicated by the election in Edinburgh of a 
minority SNP Government from 2007 and a majority SNP Government from 2011. 
And, thirdly, there is an interaction between the combined devolution and human 
rights projects, sustainable or not, and that other feature of the United Kingdom 
which has made it a country, in ways dating back long before devolution, of three 
separate legal systems – England and Wales, Northern Ireland and Scotland. 
Scotland is not only one of the components of the United Kingdom’s asymmetric 
devolution arrangements but is also home to a legal system of its own.7 These three 
characteristics and the ways in which they interact will be considered in the sections 
which follow. 
 
The HRA and the Scotland Act 1998 
 
In certain respects, the ‘incorporation’ of the ECHR by means of the HRA operates to 
exactly the same effect in Scotland as it does in all other parts of the United 
Kingdom.  Thus, for instance, the obligations on public authorities to behave in ways 
compatible with Convention rights and the obligations of courts to enforce those 
rights are straightforwardly applicable in Scotland – even if the particular public 
authorities may be different and the courts are also different.  The obligations of 
Scottish courts in the face of UK legislation found to be incompatible with Convention 
rights8 are the same as those of courts in other parts of the United Kingdom. The 
superimposition of devolution does, however, make some differences and if, for 
instance, a court makes a declaration of incompatibility in respect of a provision in a 
UK Act within a sector of legislative competence now devolved under the Scotland 

                                                            
7 See CMG Himsworth, ‘Devolution and its Jurisdictional Asymmetries’ (2007) 70 MLR 31. 
8 HRA s 4. 
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Act to the Scottish Parliament, then any obligation to legislate to remove the 
incompatibility falls on that Parliament and the power to make a ‘remedial order’ is 
available to the Scottish Ministers rather than to a UK-level minister.9 
 
But the consequences of devolution go much deeper.  In common with the provision 
made for the other devolved territories,10 special provision was made in the Scotland 
Act to impose on the Scottish Parliament and also on the Scottish Executive11 
human rights obligations over and above those imposed by the HRA.  In addition to 
other restrictions on its competence, most notably those which restrain it from 
legislating on reserved matters such as foreign affairs, tax and social security, the 
Scottish Parliament is specifically prohibited from legislating in a way which is 
incompatible with Convention rights.12  It is beyond its competence to do so.  And the 
same applies to acts of the Scottish Government.  In relation to the Scottish 
Parliament this has the important constitutional consequence that its status as a 
legislature inferior to the UK Parliament is formally reconfirmed.  The Scotland Act 
provisions reinforce these in the HRA which declare Acts of the Scottish Parliament 
(ASPs) to be ‘subordinate legislation’13 in contrast with the UK Parliament’s ‘primary 
legislation’.  Not for the Scottish Parliament the benefit of mere declarations of 
incompatibility under s 4 of the HRA.  If a provision in an ASP were ever held to be 
incompatible with Convention rights,14 that provision would be held to be ‘not law’15 
and invalid.  Even if this is a feature which is arguably wholly consistent with the 
formal subordination of the Scottish Parliament in the structure of devolution, it gives 
rise to inevitable sensitivities about its status vis-à-vis the courts and the UK 
Parliament?  
 
Another distinguishing and related feature of the Scotland Act is that it provides 
special procedural machinery for the determination of questions which arise for 
resolution by courts as to the competence of either the Scottish Parliament or the 
Scottish Government.  These procedures apply as much to questions involving 
Convention rights compatibility as they do to competence challenges on any other 
grounds.  Such competence challenges are defined as ‘devolution issues’.16  The 
detail of the procedures which they attract need not be addressed here.  There is 
mention below, however, of the role of the law officers (at both the Scottish and UK 
Levels) in relation to devolution issues and also of the circumstances in which the 
provisions permit not only civil law questions but also human rights issues arising in 
the Scottish criminal courts to be taken to the UK Supreme Court. 
 
Despite these special substantive and procedural rules contained in the Scotland 
Act, there was a clear intention from the start that the human rights provisions of that 

                                                            
9 See eg  the  Sexual Offences Act 2003 (Remedial) (Scotland) Order 2010 (SSI 2010/370) but see 
also  SSI 2011/45. 
10 See Government of Wales Act 1998 (and the Government of Wales Act 2006), Northern Ireland Act 
1998. 
11 For a long time now, and especially since the SNP came into power in 2007, the Scottish Executive 
has been informally known as the ‘Scottish Government’.  If the current Scotland Bill of 2010-11 is 
enacted, that will become the official term. Throughout this chapter, ‘Scottish Government’ is used. 
12 S 29(2)(d). 
13 S 21(1). 
14 None has, so far, been held to be so. 
15 Scotland Act s 29(1). 
16 Scotland Act  s 98 and Sched 6. 
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Act should operate entirely harmoniously with the provisions of the HRA itself.  For 
this purpose, some obvious precautions were taken and, at relevant points in the 
Scotland Act, definitions of terms in the HRA were adopted – in relation to 
‘Convention rights’ themselves, ‘victims’ of violations, and available remedies.17 Not 
everything, however, has gone wholly smoothly.  Quite apart from the issues of high 
political and constitutional difficulty relating to the conduct of criminal trials (see 
below), the interweaving of the two statutory regimes has been far from comfortable. 
One illustration of this was the explosive confrontation which took place in the 
Somerville case.18  In a human rights challenge raised as a devolution issue against 
the Scottish Prison Service, the most contentious issue was whether the petitioners’ 
case was time-barred.  The Scottish Ministers defended the action by claiming that, 
although the Scotland Act was itself silent on the matter, the 12-month time bar of 
the HRA should be read into the Scotland Act as well.  In short, this approach was 
approved by the Inner House of the Court of Session but was then, in a robust 
critique of the lower court, denied on appeal to the House of Lords. The case 
involved a conflict between two different visions of the relationship between the two 
Acts.19 The House of Lords preferred the view that, in contrast with the style adopted 
in the HRA, the Scotland Act placed Convention rights compatibility on the same 
footing as other restrictions on the competence of the Scottish Parliament and 
Government. In respect of challenges on grounds of lack of competence, there could 
be no time bar. The consequence of the decision was, after a long delay and much 
acrimony between the Scottish and UK Governments, that the Scottish Parliament 
was given the authority to establish a time bar by Act of the Scottish Parliament.20 
 
If Somerville (and its aftermath) illustrates some of the problems inherent in the 
operationalisation in tandem of the two reforming projects contained in the HRA and 
the Scotland Act, other questions can arise about how the two projects interact. Two 
broad areas will be considered.  First, there is the question of how devolution 
impacts on any possible further reform of human rights law.  Secondly, we shall 
consider the vexed issue of how human rights law has impacted on the conduct of 
criminal trials in Scotland.  Beyond examination of the current rules applicable to 
devolution and to human rights protection, these two case studies illustrate rather 
vividly the questions generated by the current politics of Scottish devolution. 
 
A new UK Bill of Rights? 
 
In two broad senses, the passing of the HRA was never likely to be the last word on 
the development in the United Kingdom of human rights protection by law.  In the 
first place, there could be institutional innovation designed to promote the cause of 
human rights, either in direct support of the HRA initiative or at least to make a 
contribution in a complementary field.  Secondly, there have been proposals to 
replace or substantially to modify the HRA regime, whether in the direction of 
strengthening or amplifying its existing provision or in the direction of weakening its 
impact, in particular by disengaging the regime to a greater or lesser degree from its 
Convention roots and from the authority of the Strasbourg Court.  Both of these 

                                                            
17 Sec s 126(1), s 100(1) and s 100(3) respectively. 
18 Somerville v Scottish Ministers 2008 SC (HL) 45. 
19 See C Himsworth, ‘Conflicting Interpretations of a Relationship’ (2008) 12 Edin Law Review 321.  
20 The Scotland Act 1998 (Modification of Schedule 4) Order 2009, SI 2009/1380 enabled the passing 
of the Convention Rights Proceedings (Amendment) (Scotland) Act 2009.  
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projects raise important devolution-related questions because of the division of 
competences which the Scotland Act and the other devolution Acts have produced.  
This is neatly illustrated, in relation to post-1998 institutional developments by the 
creation, on the one hand, of the Equality and Human Rights Commission,21 and the 
Scottish Human Rights Commission (SHRC).22  The first is a UK-level Commission 
(with an outpost in Glasgow) with a general responsibility to to promote and monitor 
human rights; and to protect, enforce and promote equality. The SHRC also has the 
task of promoting human rights.  The parallel existence of the two institutions reflects 
the terms of the devolution settlement.  Although the HRA itself is a UK measure and 
is itself protected from amendment by the Scottish Parliament,23  ‘human rights’ are 
not, in terms, reserved under the Scotland Act and it was, therefore, seen as wholly 
competent for the Scottish Parliament to legislate to establish the SHRC.  On the 
other hand, the Scotland Act does exclude from the Parliament’s competence the 
power to legislate on equal opportunities24 and the UK-level Equality Commission 
has correctly been given powers in those areas by the UK Parliament.  That 
Commission is expressly prohibited from straying into areas within the SHRC’s own 
remit.25 
 
When one turns to the ways in which the HRA regime might itself be reformed or 
replaced, two principal projects fall to be considered.  One was the proposal in 2007 
of the Labour Government for the introduction of a new Bill of Rights26 and, in 2009, 
a Bill of Rights and Responsibilities.27  More recently, and still, at the time of writing, 
in its earliest stages, there has been the Conservative-Liberal Democratic 
Government’s establishment, in accordance with its Coalition Agreement of May 
2010,28 of a Human Rights Commission with a remit to investigate the case for a UK 
Bill of Rights.  Although very different in their underlying political motivations and in 
their intended objectives, these projects have had the common feature that they are 
conducted, quite deliberately, at the UK level.  They have had a shared concern to 
customise in a British way the ECHR-orientated HRA. 
 
Under the conditions of devolution these projects inevitably create sensitivities in the 
devolved parts of the United Kingdom.  In Northern Ireland, where not only the 
current mechanisms of devolution but also the conditions of peace themselves may 
depend upon the continued honouring of the Belfast Agreement 1998, and the 
Northern Ireland Human Rights Commission has, within that framework been 
consulting on a proposal for a Northern Ireland Bill of Rights,29 the disruptive 
intrusion of a British initiative may be very damaging.30  But, even in the less-

                                                            
21 Equality Act 2006, Pt I. 
22 Scottish Commission for Human Rights Act 2006. 
23 Scotland Act, Sched 4, para 1(2)(f). It is understood that the (Westminster) Health and Social Care 
Act 2008 was viewed as ‘modifying’ the HRA (although not amending its actual text) and thus, in 
relation to Scotland, beyond the legislative competence of the Scottish Parliament. That Parliament 
passed no legislative consent motion. 
24 SA Sched 5 Pt II, S L21. 
25 Equality Act 2006, s 7. 
26 The Governance of Britain, Cm 7170. 
27 Rights and responsibilities: Developing our Constitutional Framework, Cm 7577. 
28 Coalition Programme for Government, ch3. 
29 Belfast Agreement: Rights, Safeguards and Equality of Opportunity  para 4. 
30 Devolution and Human Rights(JUSTICE), 2010. 
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precarious conditions of Scotland, questions are raised.  These have a combined 
technical and constitutional character. 
 
Towards the technical end of the scale are questions of competence under the 
Scotland Act.  Of course, both on the strength of the general theory of UK 
parliamentary supremacy and the terms of s 28(7) of the Scotland Act, the UK 
Parliament can legislate on any matter – the feature which principally distinguishes 
devolution from federalism. But in a constitutional context in which there has been an 
acknowledgement that, in terms of the ‘Sewel Convention’ (whose obligations, 
although devised by a Labour Government, appear to have been seamlessly 
inherited by the Coalition Government), where devolved sectors of competence are 
encroached upon, the consent of the Scottish Parliament (by a legislative consent 
motion) must be obtained, difficulties may arise.  An extension of ‘rights and 
responsibilities’ into devolved fields such as education, health or criminal procedure 
would certainly be problematic if any doubts arose as to whether a legislative 
consent motion would be forthcoming.  Because ‘human rights’ themselves are not 
formally reserved, even if the current HRA is reserved, there might well be a need for 
a legislative consent motion if the HRA were to be replaced. 
 
But, quite apart from technical issues of legislative competence, a British Bill of 
Rights project is also a matter of constitutional sensitivity in Scotland.  The Labour 
Government’s original initiative in 2007 made the error of simply ignoring any 
devolutionary aspect of the project.  Following criticism,31 their 2009 document did 
include a chapter on devolution.  The Coalition’s Commission does, at least, contain 
a very distinguished Scottish member in Sir David Edward, former Judge in the 
European Court of Justice.  But the problem is not merely one of procedural 
inclusivity. It derives also from the sharp division within Scotland about the country’s 
constitutional future.  In that context, any explicitly ‘British’ constitutional project is 
potentially controversial.  Since the launch of devolution and especially since the 
formation of the first SNP Government in 2007, views on Scotland’s future have 
been sharply divided between the unionist parties’ vision of a United Kingdom to be 
strengthened by the Scotland Act 1998 and reinforced by a new Scotland Bill32 and, 
on the other hand, the SNP’s commitment to an independence referendum.33  
Inevitably, any proposal for a new British Bill of Rights is a contentious issue. 
 
Competence challenges, especially in relation to criminal proceedings 
 
One of the principal effects of the human rights restrictions imposed by the Scotland 
Act upon the Scottish Parliament and Government must be that felt by members of 
the Scottish Government and their legal advisors as they routinely seek to ensure 
that executive action to be undertaken, subordinate legislation, and the content of 
Government Bills in the Scottish Parliament conform with the Convention rights and 
all other constraints on competence.  Such activity is largely hidden from public view, 
although its consequences are seen, in summary terms, when, for instance, 
ministers certify Bills as within competence on their introduction into the 

                                                            
31 See, in particular, the Report of the Joint Committee on Human Rights, A Bill of Rights for the UK? 
(2007-08) HL 165, HC 150, vol I, ch 3. 
32 Yet to be enacted, at the time of writing. 
33 See Scotland's Future: Draft Referendum (Scotland) Bill Consultation Paper (Feb 2010); First 
Minister Salmond, SPOR, 26 May 2011, col 67. 
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Parliament.34  Opportunities are also available during the passage of Bills for the 
discussion of human rights aspects. 
 
But the highest profile public debate on the Convention rights compatibility of 
measures taken by the Government or Parliament may be observed in the 
circumstances of challenge in the courts.  In general, however, the level of such 
challenges has been very low.  In relation to legislation, there have, thus far, been no 
references of enacted legislation by law officers prior to Royal Assent.35  The number 
of ASPs challenged after Royal Assent can be counted on one hand36 and none has 
yet been successful.  Anderson v Scottish Ministers37 was a challenge to the 
Parliament’s first ASP, the Mental Health (Public Safety and Appeals) (Scotland) Act 
1999. Adams v Scottish Ministers38 was one of several challenges to the Protection 
of Wild Mammals (Scotland) Act 2002.  In AXA General Insurance Ltd, Petitioners,39  
the Inner House rejected a challenge by various insurance companies to the validity 
of the Damages (Asbestos-related Conditions) (Scotland) Act 2009 and a decision 
by the UK Supreme Court is awaited. In general, there has also been very little by 
way of legal challenge to the executive action of the Scottish Ministers.  Thus, if 
there had ever been a fear that the Scottish Government and Parliament would find 
themselves routinely subject to court action on the grounds of straying beyond the 
limits of their competence, this is a fear which has not been substantial in practice. 
 
There is, however, one major qualification to this general proposition.  Challenges to 
the acts of the Lord Advocate taken, as head of the system of criminal prosecution, 
in trials in Scotland have loomed very large, whether measured in terms of the 
significance of the issues raised or in terms of their volume.  The Lord Advocate is a 
member of the Scottish Government.  He or she must act in a Convention-
compatible way – a position which derives, in particular, from s 57(2) of the Scotland 
Act which provides that a member of the Scottish Government has no power to do 
anything incompatible with Convention rights.  An alleged breach of s 57(2) gives 
rise to a ‘devolution issue’.40 
 
Five related effects have flowed from this positioning of the Lord Advocate under the 
Scotland Act: 
 
1. Some of the challenges based on the Lord Advocate’s role as prosecutor 
have raised very significant issues in the conduct of the Scottish criminal justice 
system.  Important cases have included Starrs v Ruxton41 in which the procurator 

                                                            
34 Scotland Act, s 31(1).  In addition, under s 31(2) the Presiding Officer must pronounce upon the 
competence of all Bills.  Another public point at which human rights compatibility is discussed is 
where the Scottish Law Commission comments on legislative competence in relation to  draft Bills it 
has prepared.   
35 Scotland Act s 31(2). 
36 The only significant cases so far decided on the reserved/devolved borderline (as opposed to 
human rights grounds) have been Martin v HMA  2010 SC (UKSC) 40 and Imperial Tobacco Ltd, 
Petitioner 2010 SLT 179.  Sinclair Collis Ltd v Lord Advocate 2011 SLT 620 was decided on grounds 
of EU competence. 
37 2002 SC 1.  
38 2003 SLT 366. 
39 2011 SLT 439. 
40 Discussed in eg Montgomery v HMA 2001 SC(PC) 1. 
41 2000 JC 208. 
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fiscal’s prosecution before a temporary sheriff was successfully challenged – on the 
grounds that the prosecutor could not prosecute in a court held not to be reliably 
‘impartial’ under Art 6 ECHR – and led to the abolition of the office of temporary 
sheriff.  R v HM Advocate42 explored the human rights consequences of delay in 
criminal trials – although to different effect from the English case of Attorney 
General’s Reference (No2 of 2001).43 And, most notably, in the recent cases of 
Cadder v HM Advocate44 and in Fraser v HM Advocate45 to be discussed further 
below, it has been held by the UK Supreme Court that the absence of a solicitor 
during pre-trial questioning and a failure to disclose information to the defence were, 
respectively, incompatible with the Convention.  
 
2. The volume of devolution issues arising in relation to criminal prosecutions 
has been very substantial.  One indication has been that some 10,000 had been 
notified to the Advocate General for Scotland (the UK Government’s Scottish law 
officer) in the period to 2010.46 Although only a very small proportion of these 
challenges have been successful, they have had, it is claimed, a delaying effect on 
proceedings in the courts.47 
 
3. This situation is one which has attracted much high-profile criticism – criticism 
which falls broadly into two strands.  The first focuses on the arguably cumbersome 
and delay-inducing operational aspects of the devolution issue procedures just 
mentioned.  The second, however, derives from issues much more deeply 
embedded in Scottish legal culture, or at least in one version of that culture.  
Triggered by conditions introduced by devolution under the Scotland Act and the 
intersection of human rights and criminal procedure, there has been, for the first time 
in the 300 year period since the Union between Scotland and England an exposure 
of the top criminal appeal court in Scotland – the High Court of Justiciary – to review 
by a London-based court - first the JCPC, and now the UK Supreme Court.  Whilst 
civil appeals were taken to the House of the Lords from the very early days of the 
Union, all criminal appeals were disposed of finally in Edinburgh.  At many points in 
the history of its evolution the civil appellate jurisdiction of the House of Lords has 
been controversial in Scotland but, at the time of the creation of the UK Supreme 
Court, the asymmetry was retained.  There has been strong opposition from some 
quarters in Scotland to allowing a ‘non-Scottish’ court to meddle with the distinctively 
Scottish criminal law and procedure.48 
 
Although some interventions by the JCPC occurred from the early days of 
devolution, matters came to a head in the Cadder49 case where a seven-judge UK 
Supreme Court overturned the decision of a seven-judge High Court in Edinburgh50 
on the issue of the Convention compatibility of practice under the Criminal Procedure 

                                                            
42 2003 SC(PC)21. 
43 [2004] 2 AC 72. And see C Himsworth (2004) 8 Edin LR 255. 
44 2010 SLT 1125. 
45 2011 SLT 515. 
46 See para 3.13 of the report of the Expert Group (note 00 below). 
47 Ibid, para 3.12. 
48 See eg Lord Hope of Craighead in R v Manchester Stipendiary Magistrate, ex p Granada Television 
Ltd [2001] 1 AC 300 at 304. 
49 Cadder v HM Advocate  2010 SLT 1125. 
50 HM Advocate  v McLean 2010 SLT 73. 
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(Scotland) Act 1995 in relation to the police questioning of suspects and specifically 
the force of the Strasbourg Court’s judgment in Salduz v Turkey.51 
 
The Cadder decision had three significant consequences.  The first was the need for 
an immediate adjustment to police procedures which was achieved by the passing of 
an emergency Bill in the Scottish Parliament.52  The effect of the Criminal Procedure 
(Legal Assistance, Detention and Appeals) (Scotland) Act 2010 was to amend the 
law on access to a solicitor.  What was most interesting about its passage, however, 
was not the content of the Bill itself but the tenor of the debate in the Parliament. 
That debate took place on 27 October 201053 and it provided an opportunity for the 
venting of many human rights frustrations and resentments. Kenny MacAskill MSP, 
the Cabinet Secretary for Justice, had two principal complaints. In the first place, the 
devolution arrangements left the Scottish Government and Parliament open to 
challenge ‘on each and every thing’.54 As the First Minister put it: ‘In a normal 
country…[i]f the Court of Session ruled against a person, they would have recourse 
to the Strasbourg Court and we would be able to argue a case in front of that court. 
The reason why Scotland is uniquely vulnerable is that the system in Scotland does 
not even allow us the right to argue the case in front of the court in whose name we 
are required to make the changes to Scots law’.55 Secondly, it was, instead, the UK 
Supreme Court which was empowered to decide the issue and, as the Cabinet 
Secretary said,  that court had decided in Cadder  that Scottish practice was contrary 
to the ECHR – ‘overturning an earlier Scottish appeal court ruling by our highest 
court of criminal appeal just last year…… I will make clear to the UK Government our 
view that the centuries-old supremacy of the High Court as the final court of appeal 
in criminal matters must be restored’.56 
 
The indignation was carried further by other SNP MSPs. Stewart Maxwell MSP said: 
‘There should be no UK Supreme Court, as we simply do not have a single legal 
system within the United Kingdom.’ 57 He had more confidence in the decision of 
seven judges (including the Lord Justice General and the Lord Justice Clerk) with a 
lifetime of experience in the law of Scotland than in a decision of the UK Supreme 
Court sitting in London with a majority of English judges.58 Dave Thompson MSP  
regretted that the UK Supreme Court had not respected the position and decision of 
the Scottish criminal appeal court of seven senior and highly respected Scottish High 
Court judges, ‘each with a strong grasp and deep understanding of Scottish law’.59 
Although the debate also provoked in some MSPs a broader antipathy to the status 

                                                            
51 (2009) 49 EHRR 19. 
52 Even before the announcement of the Supreme Court decision, deliberately delayed from the 
hearing in May 2010 to its announcement in October, new provisional guidance was issued by the 
Lord Advocate. In addition to introducing the new legislation, the Government established a more 
wide-ranging review of criminal procedure (including revisiting the vexed question of corroboration in 
Scots law) was established under a Court of Session judge (Lord Carloway). 
53 The Bill was introduced as an emergency Bill, following approval of a motion to that effect, and all 
stages of the Bill were taken in the one day  - see SPOR (27 Oct 2010) cols 29553 – 29585; 29611 – 
29679. 
54 Col 29555. 
55 Col 29571. 
56 Col 29557. 
57 Col 29567. 
58 Col 29568. 
59 Col 29572. 
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of the ECHR in Scotland and the United Kingdom,60 SNP Members confined their 
attention to the problems created for the Scotland by the powers of the UK Supreme 
Court under the Scotland Act. One problem they had to confront, of course, was that, 
for all the Supreme Court’s predominantly English membership in Cadder, it was the 
two Scottish judges who had led the attack on the Scots law rule.61   
 
In consequence not only of Cadder but also the longer-standing criticisms of the 
devolution issue procedure in criminal matters,62 the Advocate General for Scotland 
set up a review of the working of s 57(2) of the Scotland Act. The group of experts 
entrusted with the review was chaired by Sir David Edward and its investigations and 
report63 are significant for the wide range of views attracted in submissions to the 
group and then for the middle line steered in its principal recommendations. Whilst 
the Scottish Government, the Scottish judiciary64 and also the Scottish Law 
Commission were in favour of terminating human rights appeals to the Supreme 
Court, the Faculty of Advocates and the Law Society of Scotland were among those 
who favoured retention. The group itself recommended that alleged failings of the 
Lord Advocate as prosecutor should cease to be treated as ‘devolution issues’ but 
that a new form of statutory appeal to the Supreme Court on human rights (and EU) 
grounds should be set up in its place. These recommendations were accepted by the 
Advocate General and amendments to the Scotland Bill to implement them were 
introduced by the UK Government at the House of Commons report stage on 21 
June 2011.65 
 
5. By that time, however, the other side in the great human rights turf war was 
mobilising its response. Invigorated by its return to power with an overall majority on 
5 May 2011, the SNP Government in Edinburgh declared its outrage at a new 
decision by the Supreme Court in Fraser.66 In that case, the Supreme Court 
unanimously overturned a decision of the Appeal Court in Edinburgh to declare the 
conviction of the appellant unsafe on the grounds that evidence had been withheld 
from the defence. Indignantly and accompanied by acutely personal interventions by 
the First Minister and the Justice Secretary,67 the Scottish Government declared its 
renewed hostility to all Supreme Court appeals in criminal matters. Its response to 
the Edward expert group was the setting up of a new review group under the 
chairmanship of former judge Lord McCluskey. An interim report was demanded 
from the group in time for debate in the Scottish Parliament before its summer 
recess,68 with a final report to follow later in the summer. Interestingly, the group 
stuck to the middle ground in its interim report,69 with a renewed recommendation 
                                                            
60 See eg Bill Aitken MSP at  cols 29669-70. 
61  See John Lamont MSP at col 29563; Robert Brown MSP at col 29565 and David McLetchie MSP 
at col 29672. 
62 The discontents of the Scottish judges had earlier been recorded in the report of the (Calman) 
Commission on Scottish Devolution: Serving Scotland Better (2009) paras 5.29-5.37. 
63 11 Nov 2010. www.oag.gov.uk/oag/files/Expert%20Group%20report(1).doc 
64 The judiciary of the Court of Session and the High Court of Justiciary. 
65 HC Debs col 275. 
66 Fraser v HMA 2011 SLT 515. 
67 Both were flamboyant in their criticism of current arrangements. For the First Minister, see Holyrood 
Magazine, 10 June 2011. The Justice Secretary was reported to have threatened a reduction in 
spending on the UKSC – ‘he who pays the piper calls the tune’! Scotsman, 2 June 2011 p 8. 
68 SPOR, 30 June 2011 col 1226. 
69 Examination of the Relationship between the High Court of Justiciary and the Supreme court in 
criminal Cases (2011). 
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that appeals to the Supreme Court should be retained - although with the rider that, 
seeking a degree of symmetry with English procedure, appeals should reach that 
Court only if certified by the Appeal Court in Edinburgh as of general public 
importance; or, in ways not spelled out in the interim report, following a new form of 
reference by the Lord Advocate or the Advocate General. It has become wholly 
unclear how the battle between the two Governments is to be played out – whether 
in the initial context of the current Scotland Bill70 (subject, as it is, to renewed scrutiny 
by the Scottish Parliament under the Sewel Convention) or in the longer term. 
 
Conclusion 
 
In the context of the debate just outlined there are no clear conclusions to be drawn. 
Scotland finds itself in a highly unsettled devolution settlement. The conditions of 
constitutional autonomy defined by the combination of devolution under the Scotland 
Act with the much longer-standing separateness of the Scottish legal system have 
produced a fluidity and antagonism which have come to be most prominently 
characterised by reference to the iconic lightning conductor of human rights 
adjudication. It is true that this is a field which has also been on of some technicality 
as the precise relationship between the HRA and the Scotland Act has come to be 
played out, but it has, above all, become a focus for political mobilisation. The 
constitutional future of Scotland is being debated by reference to the contested 
authority of the Supreme Court of the United Kingdom on the human rights of 
accused persons in the criminal courts of Scotland.   
 
Further reading 
 
R Reed and J Murdoch, A Guide to Human Rights Law in Scotland (2nd ed, 2008). 
A O’Neill, ‘Limited Government, Fundamental Rights and the Scottish Constitutional 
Tradition’  2009 Jur Rev 85. 
A O’Neill, ‘Human Rights and People and Society’ in EE Sutherland et al (eds), Law 
Making and the Scottish Parliament (2011). 
C Himsworth, ‘Rights versus Devolution’ in T Campbell, KD Ewing, and A Tomkins 
(eds), Sceptical Essays on Human Rights (2001). 
C Himsworth, ‘Human Rights at the Interface of State and Sub-state: The Case of 
Scotland’ in T Campbell, KD Ewing and A Tomkins (eds) The Legal Protection of 
Human Rights: Sceptical Essays (2011). 
 
Professor Chris Himsworth 
1 December 2011 
 

                                                            
70 The Bill is to be carried over into 2011-12. 
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Written submission from Lord McCluskey 
 
The Human Rights Act does not give the European Convention on Human Rights the 
force of law in the United Kingdom. What it does is to lift a number of the Articles 
from the Convention and give the chosen Articles the force of law, in the sense that 
the rights contained in the chosen Articles are expressly conferred on “everyone” 
and the corresponding obligations not to violate those rights are imposed upon public 
authorities. 
 
One of the most striking things about this Act is the contrast between the way in 
which the rights and obligations are worded in the Human Rights Act and the way in 
which they are traditionally worded in UK statutes. Thus, for example, the wording of 
Art. 8 is: - 
 
Everyone has the right to respect for his private and family life. 

It then goes on to add an exception in words that appear in other Articles, namely:  

 
There shall be no interference by a public authority with the exercise of this right 
except such as in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others. 
 
Normally, when a UK statute is drafted, all the terms used in the statute are defined, 
for the, for the purposes of the whole statute, or for some specified part of it (and for 
no other purpose). So, for example, a word like “child” has to be defined usually, but 
not always, by reference to age; and there may well be a different definition of “child” 
for criminal or for various civil purposes. Similarly, a term like “motor vehicle” needs 
to be carefully defined within the context of the purposes of the statute to make clear 
whether or not it includes a motor assisted wheelchair, a scooter, a tractor. A more 
common example might be the many definitions of “road” for different purposes, 
such as traffic regulation, planning etc. etc.  The definitions are precise and ideally 
should leave nothing to the discretion of the judges or others tasked with applying or 
observing the statute. 
  
But in the Human Rights Act there are virtually no definitions of the terms used. So, 
for example, there is no definition of “private” or of “family life”. There is no definition 
of “a public authority” or of what is “necessary in a democratic society” or of “morals”. 
There is no definition of “respect for…family life”. 
 
The result is that all matters of definition are left to judges. The voice or the vote of a 
British judge has the same weight and value as the voice or vote of a judge from, 
say, Bulgaria or Azerbaijan, Russia or Turkey, even although their understanding of 
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words like “family” or “necessary in a democratic society” may be rather different 
from that of a typical British judge (if there is such a thing, because one judge’s view 
of what is necessary can be entirely different from that of his colleague). It is by no 
means clear what is meant by a “democratic society”: is Russia such a society? Is 
Kyrgyzstan? Or even Italy, where the PM and the rest of the government are not 
elected and the Media is largely controlled by one politician (Berlusconi)? 
 
The consequence of this is that the power to make the law is conferred on judges 
and it is virtually impossible for individual States to change that law: the recent case 
of CADDER illustrates well how the sovereign power of parliament to make the law 
was in effect taken away by a court exercising its power under the Human Rights 
Act. Yet I believe that one of the fundamentals of a democratic society is the 
Separation of Powers, notably the principle that the body that applies the law (the 
independent Judiciary) is different from and independent of the body that makes the 
law (the elected legislature). 
 
So it is not unreasonable to say that the HRA has weakened one of the pillars of 
democracy, the power of our elected representatives (who are accountable and 
removable) to change the law as made by judges who are not accountable or 
removable. The ECHR itself is amendable only if all 47 member states agree. That is 
why Parliament is effectively prevented from ruling that prisoners should not be paid 
compensation for having had to "slop out"; or from ruling that they should not have 
the right to vote.    
 
I should like to draw attention to one other feature of the Human Rights regime in the 
UK. The evils that were in the minds of those who drafted the ECHR were the evils 
perpetrated by the State institutions of Nazi Germany. That regime used State 
institutions to kill, torture, imprison, deport and rob people over whom they had 
control. So the Convention was framed to impose duties on State institutions not to 
kill, torture, imprison or deport people and to make them answerable in various ways 
and to various bodies for actions that might harm people in these ways. In one way 
therefore the Convention should be seen as a charter of duties on public authorities: 
if the authorities fail in their duties, anyone who is a "victim" has a right against the 
violator. What is noteworthy is that the "rights" that victims may seek to vindicate are 
essentially legal and political rights, not social and economic rights. And, as the 
duties are imposed only on public authorities, it follows that a person whose right to 
family life etc has been violated by the News of the World or the Sun has no remedy 
against the violator under the Human Rights Act. However, a person accused of 
crime and brought to trial can claim, to be victim of violation if he can accuse the 
prosecutor - clearly a public authority - of violating his Convention rights; and, of 
course, he is entitled to Legal Aid for his defence. That is why most of the cases that 
reach the courts are brought by those accused or convicted of crime (cf. the 
"slopping out" cases). 
 
Thus there is a strong case for enacting a British Bill of Rights to define and clarify 
the rights that we, the electorate, want to enjoy and to impose the duties on those 
whose actions can infringe those rights, even although the infringer is not a public 
authority. 
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To conclude, I am entirely in favour of human rights. I just fear that our current 
system has been shaped exclusively by the origins of the Convention in the revulsion 
at the Holocaust, the vagueness of the language used in it and the interpretation put 
upon its term by judges who are not in any democratic sense effectively accountable 
to anyone.  
 
John McCluskey 
1 December 2011 
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Commission on a UK Bill of Rights  
 

Written submission from the Scottish Human Rights Commission 
 

The Scottish Human Rights Commission is a statutory body created by the Scottish 
Commission for Human Rights Act 2006. The Commission is a national human rights 
institution (NHRI) and is accredited with ‘A’ status by the International Co-ordinating 
Committee of NHRIs at the United Nations. The Commission is the Chair of the 
European Group of NHRIs and it is also a representative of Scotland on the Advisory 
Panel to the Commission on a Bill of Rights. The Commission has general functions, 
including promoting human rights in Scotland, in particular to encourage best 
practice; monitoring of law policies and practices; conducting inquiries into the 
policies and practices of Scottish public authorities; intervening in civil proceedings 
and providing guidance, information and education.  
 
Introduction 
 
The Scottish Human Rights Commission (SHRC) welcomes this opportunity to 
submit evidence to the Commission on a Bill of Rights on its discussion paper “Do 
we need a UK Bill of Rights?” SHRC will express its views in relation to the primary 
question of the discussion paper:  

 
 Do you think we need a UK Bill of Rights? 

The SHRC believes that the current political climate presents singularly unfavourable 
conditions in which to launch a consultation on a UK Bill of Rights and proposes 
alternative steps which are more likely to lead to progressive, rather than 
retrogressive, outcomes for the public. 

Accordingly, SHRC makes three observations: 

1. SHRC believes that there is a need to retain and build on the Human Rights 
Act 1998 (HRA). Not only should all of the rights but also all of the 
mechanisms within the HRA be retained to ensure practical and effective 
implementation of the Convention.  SHRC considers that each of these 
mechanisms is essential to ensure that the Convention rights are respected in 
practice. 

However SHRC does not consider that the status quo presents sufficient guarantees 
of the respect, protection and fulfillment of all human rights. Consequently SHRC 
proposes that the following steps are also required:  

2. The incorporation of all of the UK’s international human rights obligations into 
domestic law, including but not limited to the UN Convention on the Rights of 
the Child, the UN Convention on the Rights of Persons with Disabilities and 
the International Covenant on Economic, Social and Cultural Rights; 
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3. The development of a practical action plan to ensure the comprehensive 

integration of human rights across all areas of law, policy and practice as the 
most practical way forward at this time for the progressive realisation of all 
human rights. In Scotland SHRC is promoting such a forward and outward 
looking approach – to include active engagement of the public, Scottish 
Parliament and Scottish Government – in shaping Scotland’s National Action 
Plan. This will be a practical roadmap to progressively bring the living 
experience of all, particularly the most vulnerable, up to the standards of the 
international human rights legal obligations already ratified by the UK. 

SHRC is disappointed at the way in which the Government formed the Commission 
on a Bill of Rights. While the Commission is formed by distinguished individuals and 
accomplished professionals, the lack of cultural, occupational, social and gender 
diversity is of real concern and not sufficiently reflective of the UK as a whole. A wide 
range of representation is not only relevant for equality or life experience reasons but 
provides public legitimacy and political credibility. In addition, the consultation 
process is not deliberative and the short time period is insufficient to permit a proper 
public engagement. Debates about human rights are not only about matters of 
technical law or the jurisdiction of a Court in Europe. They are matters of social 
values, democratic organisation, and ultimately about the recognition and protection 
of the human dignity of all. This debate has a constitutional and social magnitude 
and the composition and process of the Commission fails to reflect this reality. 

1. The Human Rights Act 1998 
 
A critical issue for any discussion around human rights must be the status of the 
Human Rights Act 1998 (HRA), which incorporates the 1950 European Convention 
for the Protection of Human Rights and Fundamental Freedoms (the Convention) 
into domestic law.1 SHRC believes that the HRA represents an effective basis for the 
realisation of Convention rights and that it’s full potential is only beginning to be 
realised in practice. SHRC considers that there are real risks in the current political 
environment that a Bill of Rights process will result in a reduction in the legal 
protection of human rights, adversely impacting on the most vulnerable people.2 
 
The current debate about the HRA has become highly politicised and fueled by 
misinformation, including by Government Ministers, and distorted media coverage.3 
There is an urgent need to provide clarity about the HRA, its purpose and real impact 
in our society. Human rights are not a luxury or optional extra for a civilised society, 
but rather its fundamental values and legal framework. SRHC feels that much more 
can be done to inform the public of the real benefits of the HRA and promote 
increased public ownership.  
                                                 
1 The UK was a founding member of the Convention and exercise large influence in its design. The 
UK ratified the Convention in 1951. It came into force in 1953. The rights contained in the Convention 
are civil and political rights. 
2 See SHRC’s position (30 March 2010) available at 
http://www.scottishhumanrights.com/news/latestnews/article/jointstatement.  
3 For an example of the prerequisites for a successful Bill of Rights process see: Developing a Bill of 
Rights for the UK, Alice Donald with the assistance of Philip Leach and Andrew Puddephatt, Global 
Partners & Associates, Human Rights & Social Justice Research Institute, London Metropolitan 
University, 1 March 2010.   
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There is abundant evidence that the HRA has measurably expanded legal protection 
as well as improved the level of dignity of the most vulnerable people living in the 
UK.4 The HRA has in fact played a vital role in the development of UK law and 
policy.5 The HRA has led to better policy outcomes by promoting greater 
personalisation in public services and ensuring consideration of the different groups 
in society.6  

The HRA created new mechanisms to enhance the implementation and enforcement 
of human rights in the UK. So, in addition to incorporating most Convention rights, 
the HRA requires courts to take account of the case law of the European Court of 
Human Rights (ECtHR). However, there is simply no requirement in Section 2 of the 
HRA for the domestic courts to “slavishly follow’ the ECtHR case-law as has been 
claimed by some who seek the repeal of the HRA.7 
 
Section 3 of the HRA plays a significant role in the evolutionary interpretation of the 
Convention, as a living instrument, in that it requires domestic legislation to be 
interpreted through the lens of the Convention rights. Even where legislation was 
developed specifically to be “rights based” it must be interpreted with continuing 
reference to the ECHR.8 Accordingly, the HRA is a practical means of “future-
proofing” legislation. 
  
Section 4 of the HRA, contrary to a number of interventions on this issue, has not 
affected UK parliamentary supremacy. This continues intact and unaffected by a 
declaration of incompatibility.9 Only the UK Parliament can make changes to primary 
legislation. 
 
SHRC also references the independent evaluations of the experience in Scotland of 
The State Hospital and of the Care About Rights? project in the care sector, which 
evidence that Section 6 of the HRA (compliance duty of public authorities and 
others), plays a vital role in the delivery of public services. In particular:  

 a more individualised and person centred approach to service delivery and a 
move away from “blanket” policies; 

 a reduction in stress for staff and service users as policies were understood 
and there was greater confidence in their compliance with human rights; 

 a reduction in complaints 

                                                 
4 See for example: Human Rights and the Commission on a Bill of Rights. Equality and Diversity 
Forum. 2011, available at http://www.edf.org.uk/blog/wp-
content/uploads/2011/10/EDF_HRA_briefing2010111.rtf ; Review of the Implementation of the Human 
Rights Act. Department of Constitutional Affairs. 2006, available at 
http://www.justice.gov.uk/guidance/docs/full_review.pdf; Klug, Francesca and Starmer, Keir (2005) 
Standing back from the Human Rights Act: how effective is it five years on? Public law (Winter). pp. 
716-728. For case studies see for example; http://www.ourhumanrightsstories.org.uk prepared by the 
British Institute for Human Rights (BIHR), Liberty and other human rights organisations. 
5 Review of the Implementation of the Human Rights Act. Department of Constitutional Affairs. 2006, 
available at http://www.justice.gov.uk/guidance/docs/full_review.pdf; also Analysis of the impact of the 
Human Rights Act produced by the Ministry of Justice and Joint Committee on Human Rights in 2007. 
6 Ibid  
7 R v Horncastle [2009] UKSC 14; Runa Begum v Tower Hamlets [2002] 2 All ER 668 para 17 
8 For example the Adults with Incapacity (Scotland) Act 2000 is rights based legislation, but it is now 
11 years old and the ECtHR has developed a significant amount of jurisprudence on legal capacity 
since 2000. 
9 Section 4 of the HRA 
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 better communication and clearer understanding of common framework of 
shared responsibilities.10  

 
Each of these mechanisms must be retained. Today, all of us – particularly the most 
vulnerable - can challenge actions by public authorities more promptly at national 
courts rather than through the increasingly lengthy processes at Strasbourg.  
 
SHRC believes that the HRA should be retained. In addition it calls on the UK 
Government to take a proactive and co-ordinated approach to ensure that public 
bodies as well as the wider public are better informed about what the Human Rights 
Act is and how it relates positively to daily life experience. 
 
1.1. Devolution  
 
The HRA plays a significant role in devolution. The Convention rights were a core 
component of the means of improving constitutional arrangements within the UK in 
the late 1990’s. The HRA is integrated into the UK constitutional framework within 
which devolved powers are exercised in Scotland, Wales and Northern Ireland. The 
HRA is embedded into the Scotland Act 1998, the Government of Wales Act 1998, 
the Belfast/Good Friday Agreement and the Northern Ireland Act 1998. Before the 
enactment of the HRA there was a weaker recognition of human rights as a formal 
component of the UK constitutional order. The HRA provides a coherent framework 
and minimum threshold of protection of human rights throughout the UK. This level 
of integration of the HRA into the constitutional arrangements provides a strong 
constitutional case for its retention.  
 
Repeal of the HRA is likely to undermine such constitutional arrangements and 
consistent cross-UK interpretation of the Convention. Instead it may well have the 
unintended consequence of cementing a two-tier system of human rights protection 
within the UK as it is likely that the Scottish Parliament would not agree to the 
replacement of the HRA by a UK Bill of Rights and any subsequent lowering of the 
existing level of protection provided by the HRA in such devolved areas as health 
and social care, education, social work, housing, criminal justice, etc. This would 
therefore present the legitimate question for the UK Government to answer - why 
should individuals in London, Belfast and Cardiff have less human rights protection 
than those in Glasgow? 
 
SHRC believes that full weight should be given to the constitutional and 
devolutionary implications of repeal of the HRA and its substitution by a UK Bill of 
Rights. 
 
1.2. Scotland  
 
Human rights are better protected within Scotland’s constitutional governance than 
at a UK level. The existing constitutional arrangements of the Scotland Act 1998 and 
the HRA mean that while Scottish courts can only make declarations of 

                                                 
10 For further discussion see Human Rights in a Health Care Setting: Making it Work for Everyone 
and Training and Capacity Building Programme related to Care and Support for Older People at 
http://www.scottishhumanrights.com/ 
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incompatibility in respect of Acts of the UK Parliament, they can invalidate Acts of the 
Scottish Parliament if they are judged not to be compatible with the Convention.11  
 
There are also other clear differences; the Scottish Parliament is prevented from 
legislating inconsistently with the Convention.12 The Scotland Act also prevents the 
Scottish Government making legislation or doing any other act incompatible with the 
Convention rights.13 The constitutional consequence is that any provision enacted 
under these circumstances (outside its legislative competence) is not law.14 
 
There is also a special judicial procedure for the determination of questions that arise 
in Scottish courts in relation to the competence of acts of the Scottish Parliament or 
the Scottish Government, including challenges to the acts of the Lord Advocate 
which are taken to the UK Supreme Court.15 This latter question has instigated a 
strong opposition from the present Scottish Government to allow a non-Scottish 
court to interfere with the Scottish criminal system.16 As the national human rights 
institution for Scotland, SHRC played an active role in this constitutional debate and 
helped clarify the necessary constitutional role of the Supreme Court in ensuring a 
consistent interpretation of the Convention across the UK.17  
 
In addition, both the Scottish Government and Parliament must take into account the 
whole range of international human rights obligations by observing and implementing 
them.18  
 
There are significant differences and experiences about how the HRA operates 
between the different UK jurisdictions.19 The HRA has had a general positive effect 
in Scotland and SHRC has recommended a series of concrete steps to further 
embed it within the devolutionary framework. These include a more consistent and 
transparent human rights scrutiny of proposed legislation and particularly of 
“emergency legislation”, the development of integrated equality and human rights 
impact assessment processes for policy and decision making, and the improvement 
of mechanisms for ensuring compliance with human rights.20 

                                                 
11 Schedule 6 of the Scotland Act 1998; Section 29(2)(d) of the Scotland Act 1998 
12 Section 29(2)(d) of the Scotland Act 1998 
13 Section 57(2) of the Scotland Act 1998 
14 Section 29(1) of the Scotland Act 1998 
15e.g. Somerville v Scottish Ministers 2008 SC (HL) 45; Cadder (Appellant) v Her Majesty's Advocate 
[2010] UKSC 43; Fraser v HM Advocate [2011] SLT 515. 
16 SPOR (27 Oct 2010) cols 29553 – 29585; 29611 – 29679. Recently, the Scottish Government 
appointed a special review group to consider the role of the UK Supreme Court in criminal appeals. 
17 SHRC submitted evidence to the Advocate General’s consultations and wrote to all Members of the 
Scottish Parliament ahead of their debate on this issue in June 2011. SHRC also provided written 
evidence to the review group chaired by Lord McCluskey. See more at 
http://www.scottishhumanrights.com 
18 Schedule 5 para 7 (2)  of the Scotland Act 1998 
19 In Scotland there is range of legislation that is human rights based in areas such as mental health 
and protection of adults at risk of harm. E.g. Mental Health (Care and Treatment) (Scotland) Act 2003 
and Adult Support and Protection (Scotland) Act 2007. SHRC since its creation has successfully 
promoted a human rights based approach to law, policy and practice; see our work at 
www.scottishhumanrights.com 
20 Submission to the Scotland Bill Committee., Scottish Human Rights Commission, September 2011, 
available at 
http://www.scottish.parliament.uk/S4_ScotlandBillCommittee/Inquiries/Scottish_Human_Rights_Com
mission.pdf. See other SHRC submissions to Scottish/UK Bills at www.shrc.com 
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SHRC considers that the HRA provides an important pillar of the constitutional 
framework of devolution and ensures a basis for the consistent interpretation of 
human rights throughout the UK. 
 
1.3. The European Human Rights System 
 
A repeal of the HRA and introduction of a UK Bill of Rights could create a complex 
situation for the legal protection of human rights both at home and in Europe. For 
example, national courts would be presented with considerable legal challenges as 
the UK will remain a contracting party to the Convention (and its rights will remain 
legally binding) but would have a second instrument: the UK Bill of Rights.21 This Bill 
could provide different standards to those of the Convention.22 This would hinder 
legal certainty and a risk of national jurisprudence developing out of synch with 
European interpretations of human rights.  
 
The present arrangements under Section 2 of the HRA by which domestic courts are 
required to “take account” of ECHR jurisprudence in fact lends itself more to the 
exercise of margin of appreciation by the ECtHR than would the adoption of a UK Bill 
of Rights. The ECtHR already defers properly to the greater knowledge and 
experience of domestic decision-makers arising from "their direct and continuous 
contact with the vital forces of their countries".23 
 
In this respect, former Lord Chief Justice Lord Woolf has warned of conflict between 
the Convention and a proposed British Bill of Rights. He fears judges would be put in 
a difficult position as they tried to balance opposing rights.24 He added:  

"If you have a further convention – a British convention – there's going to be a 
complication in the position, because you're going to have two conventions to 
which the courts are going to have a regard.”25 

 
Lord Hope, the Deputy President of the UK Supreme Court has articulated in relation 
to the repealing of the HRA that: 

 
“… it’s very difficult to see how simply wiping out the Human Rights Act is 
really going to change anything until we withdraw from the convention – 
which, personally, I don’t think is conceivable.”26 

 
Similarly, the former President of the ECtHR has expressed the view that the plans 
to replace the HRA could jeopardise the protection given by the Convention. He 
stated that this:  

 

                                                 
21 The rights contained in the Convention are civil and political rights, though there is a separate 
Social and Economic Charter of 1961. 
22 Although the current Coalition Agreements commits the present Government to maintaining 
Convention rights within UK law, there is no guarantee that subsequent Governments would apply the 
same standard. 
23 Belgian Linguistic Case, ( 1968) EHRR 252 
24 The Guardian, 2011. British bill of rights 'will put judges in a difficult position', 21 February. 
25 Ibid  
26 Wagner, A, 2010. Repeal of Human Rights Act would make no difference, UK Human Rights Blog, 
5 August, available at t http://ukhumanrightsblog.com/2010/08/05/repeal-of-human-rights-act-would-
make-no-difference/ 
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“could mean that most rights [in the convention] are protected to more or less 
the same extent, but not 100% of them. This could create divergences 
between the case law [from Strasbourg] and the law in the UK."27 

 
The right of individual petition is the foundation of the Convention system and the 
importance of the ECtHR should not be ignored.28 However, it is equally important to 
remember that:  

 
“The machinery of complaint to the Court is [thus] subsidiary to national 
systems safeguarding human rights”29.  

 
This subsidiary character is articulated in Articles 13 and 35 (1) of the Convention. 
This also has been confirmed by the Interlaken Declaration.30 A considerable 
programme of reform to improve the ECtHR’s working and efficiency started with the 
adoption of Protocol 14 of the Convention and the Interlaken Action Plan. To this 
effect State parties need to both sufficiently support the Court's capacity to 
adjudicate cases as well as to better discharge their responsibility to ensure a more 
effective implementation of such binding adjudications. The role of the ECtHR must 
be preserved and strengthened so as to ensure a common floor of protection of 
human rights across Europe. 
 
The repeal of the HRA or any retrogressive move in relation to the ECtHR would 
have adverse legal and political consequences.31 It would not only undermine the 
legal protection of human rights at home but would make it more difficult for the UK 
governments to credibly promote human rights in foreign policy. The Secretary-
General of the Council of Europe has warned that perceptions of the UK having a 
disparaging attitude towards upholding human rights could be misinterpreted:   

 
“If the UK with its long-standing tradition as a human rights defender were 
now to be perceived as calling the convention into question, this could have a 
negative knock-on effect in other countries”32 

 
The Convention has arguably become the most practically effective international 
human rights instrument in the world. If the Parliament chose to repeal the HRA (or 
even withdraw at a later stage from the Convention) there would be irreparable harm 
to the UK’s international standing. It will also risk damaging human rights compliance 
in other countries where Convention rights are not sufficiently promoted and 

                                                 
27 Hirsch, A, 2010. UK bill of rights plan a 'bad idea', warns head of European court. The Guardian 
Sunday,  27 June  
28 There are two sources of petitions of complaint under the European Convention: inter-state 
applications under Article 24 and petitions by individual persons under Article 25 of the Convention 
29 Scordino v. Italy (no. 1) ([GC], no. 36813/97, ECHR 2006-V, 26 March 2006 
30 Interlaken follow up: Principle of Subsidiarity. Note by the Jursiconsult. Strasbourg July 2010. P 4 
31 For a further discussion see Michael Pinto-Duschinsky, Bringing Rights Back Home: Making human 
rights compatible with parliamentary democracy in the UK (London: Policy Exchange, 2011). The UK 
has been a member of the Council of Europe, and a party to the ECHR, long before the UK joined the 
European Union. Membership of the European Union is based on respect and protection for the rights 
set down in the Convention. 
32 Warrell H, 2011. Warning over UK human rights debate, Financial Times, 26 October, available at     
http://www.ft.com/cms/s/0/293ab150-ffe0-11e0-89ce-00144feabdc0.html#axzz1byXCIokl 
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respected and so ultimately may risk destabilising the whole European human rights 
system.  
 
SHRC considers that much weight needs to be given to the adverse legal and 
political consequences – at home and abroad – of the repeal of the Human Rights 
Act and, particularly the destabilising effect that could have on the whole European 
human rights system. 
 
2. Incorporation of other human rights obligations in domestic law 
 
Human rights are universal, indivisible, interdependent and universal without any 
conditions attached for enjoyment. Both economic, social and cultural as well as civil 
and political rights are essential for the effective protection of human dignity. 
Together, they constitute the cornerstone of a civilised society. This requires treating 
them in a fair and equal manner, on the same footing and with the same emphasis. It 
is the duty of States, regardless of their political, economic and cultural systems, to 
promote and protect all human rights.33  
 
In the sphere of civil and political rights the HRA introduced into UK law the 1950’s 
human rights standards adopted in the Convention. This was not intended to be the 
end of evolution of human rights legal protection but a key step in improving their 
enforcement in the UK. SHRC itself was explicitly empowered by the Scottish 
Parliament to promote not only the Convention but the full range of human rights 
guaranteed by international conventions to which the UK is a party.  
 
The UK has ratified a wide range of international human rights treaties that create a 
number of international obligations. However, it has failed to incorporate this broader 
range of human rights into our domestic legal systems, including the International 
Covenant on Economic, Social and Cultural Rights (ICESCR), the UN Convention on 
the Rights of the Child (CRC) and the UN Convention on the Rights of Persons with 
Disabilities (CRPD). There is a progressive and desirable international law procedure 
that begins with treaty signature and acceptance of obligations to government 
incorporation into the domestic level.  
 
While the UK's position is often that the treaty rights are reflected in different pieces 
of legislation, the approach taken by the state is unsystematic and fragmentary. The 
so called sectoral law reform examines legislation concerning different areas in order 
to identify and make the changes needed to bring existing legislation into conformity 
with their international obligations. Such a fragmentary approach fails to understand 
the functional relationship between specific rights and the whole system and focuses 
on ad hoc solutions, producing gaps and inadequacies in legislative protection.34. 
Consequently, the Concluding Observations of the UN treaty bodies that monitor 
human rights compliance frequently call on the UK government to incorporate these 
obligations.35 SHRC notes that the UK is under a legal obligation to comply with the 
ICESCR and to give it full effect in its domestic legal order.36 

                                                 
33 The 1993 Vienna Declaration and Programme of Action, para 5 
34 Twenty-first Report of Session 2003-04, The International Covenant on Economic, Social and 
Cultural Rights, HL Paper 183, HC 1188.  
35 For example Concluding Observations of the Committee on Economic, Social and Cultural Rights 
on the UK in 2009; The UN Committee on the Rights of the Child has repeatedly called on the UK 
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In practice, the SHRC believes that there is, at present, insufficient legal protection 
for economic, social and cultural rights in the UK. The current economic climate 
makes it all the more imperative that these rights form an objective legal reference to 
consider the fairness of resource allocation, including the requirement of prioritisation 
of the most marginalised and the realisation of at least minimum essential levels of 
these rights for everyone, as well as non-discrimination.  
 
SHRC considers that a natural next step in the legal protection of human rights in the 
UK is the incorporation of other international human rights obligations, including 
those related to economic, social and cultural rights, into national law. 
 
SHRC believes that there are a variety of constitutional models around the world to 
ensure judicial enforcement of these rights whilst guaranteeing an appropriate 
balance between the judiciary and the democratically elected governments and 
parliaments. The experience of the South African Constitutional Court (SACC)37, for 
example, demonstrates how a superior domestic court can uphold ESC rights, and 
determine the “reasonableness” of the States’ measures to progressively realise 
those rights38. Whilst the SACC is applying the South African Constitution, superior 
courts in other countries have similarly upheld economic, social and cultural rights 
based on the direct application of international human rights law39. There also 
various European experiences to learn from such as those in Finland and 
Germany.40  
 
Enabling the full spectrum of human rights to be enforceable domestically is likely to 
have a positive effect on the current public perception of human rights. By embracing 
economic, social and cultural rights (such as the right to adequate housing and the 
right to the highest attainable standard of physical and mental health) as an essential 
component of a modern UK democracy a real sense of ownership and public 

                                                                                                                                                        
Government to incorporate the Convention into UK law, most recently in its October 2008 Concluding 
Observations 
36 Committee on Economic, Social and Cultural Rights, General Comment No. 9 on the domestic 
application of the Covenant, 1998. 
37 While the South African Constitutional Court is frequently cited as an example, it is far from the only 
superior domestic court to uphold ESC Rights – for recent overviews see inter alia, International 
Commission of Jurists (ICJ), Courts and the Legal Enforcement of Economic, Social and Cultural 
Rights. Comparative Experiences of Justiciability, 2008, Human Rights and Rule of Law Series No. 2, 
available at: http://www.unhcr.org/refworld/docid/4a7840562.html, Malcolm Langford (ed.), Social 
Rights Jurisprudence, emerging trends in international and comparative law, CUP, 2008; Yash Ghai 
and Jill Cottrell (eds), Economic, Social and Cultural Rights in Practice, the role of judges in 
implementing economic, social and cultural rights, Interights, London, 2004. For a good range of 
sources on the “justiciability” of ESC rights available at: http://www.escr-
net.org/resources/resources_show.htm?doc_id=1052983&attribLang_id=13441    
38 See for example Treatment Action Campaign and others v Minister of Health and others 2002 (4) 
BCLR 356. 
39 See for example, Mendoza Beatriz Silva y otros c. Estado Nacional y otros s/ daños y perjuicios 
(daños derivados de la contaminación ambiental del Río Matanza – Riachuelo Expediente M. 1569. 
XL, Corte Suprema de Justicia de Argentina, Julio 8, 2008. available at http://www.escr-
net.org/caselaw/caselaw_show.htm?doc_id=1469153&focus=14020,13991,13992&attribLang_id=134
41 (last viewed 14 April 2011). 
40 The JCHR has discussed some of these models in its Twenty-Ninth Report of Session 2007-2008, 
Does the UK need a bill of rights, JCHR. 



J/S4/11/17/3 

10 

confidence in human rights would be created. It would also produce a clearer 
understanding of the importance of human rights throughout the UK.  
 
In this respect, The Parliamentary Joint Committee on Human Rights welcomed 
incorporation in the context of the previous UK Bill of Rights process.41 The JCHR 
added:  

 
“While we recognise that the inclusion of economic and social rights in a UK 
Bill of Rights would not be a panacea to all economic and social ills, it would 
in our view make a real practical difference in relation to a number of ongoing 
human rights problems.., for example: the lack of security of tenure for older 
people in residential accommodation (the right to housing)”42 

  
Similarly, the UN Committee on Economic, Social and Cultural Rights has urged the 
UK:   

 
“…to ensure that the Covenant is given full legal effect in its domestic law, 
that the Covenant rights are made justiciable, and that effective remedies are 
available for victims of all violations of economic, social and cultural rights”43 

 
The Committee also recommended adopting a national human rights plan of action 
including specific programmes regarding the realisation of economic, social, and 
cultural rights.44  
 
SHRC believes that the next natural step in the development of human rights in the 
UK is the incorporation of the already ratified international human rights legal 
obligations – including but not limited to the UN Convention on the Rights of the 
Child, the UN Convention on the Rights of Persons with Disabilities and the 
International Covenant on Economic, Social and Cultural Rights. 
 
3. Scotland’s National Action Plan for human rights.  
 
 SHRC considers that development of an action plan to ensure the comprehensive 
integration of human rights across all areas of law, policy and practice is the most 
practical way forward at this time for the progressive realisation of all human rights. 
In Scotland SHRC is promoting a forward and outward looking approach – to include 
active engagement of the public, Scottish Parliament and Scottish Government - in 
shaping a practical roadmap to bring the living experience of all, especially the most 
vulnerable, up to the standards of those international human rights legal obligations 
already ratified by the UK.  
 
SHRC is currently mapping the realisation throughout Scotland of both economic, 
social and cultural rights as well as civil and political rights. The central aim of the 

                                                 
41 The JCHR “welcomes UK Government's preparedness to consider the inclusion of economic and 
social rights.” Twenty-Ninth Report of Session 2007-2008,  Does the UK need a bill of rights, JCHR. 
para 164 
42 Ibid. para. 198 
43 Concluding Observations of the Committee on Economic, Social and Cultural Rights on the UK in 
2009 
44 Ibid 
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research is to understand the extent to which people in Scotland, particularly the 
most vulnerable, are able to realise their human rights in their day to day lives. The 
report of the research will highlight the gaps as well as the good practices and will 
inform the development of the first National Action Plan for human rights within the 
UK. This National Action Plan shall also include clear indicators and benchmarks as 
well as an independent monitoring mechanism so as to assure, and not assume, the 
desired outcomes. 
 
SHRC believes that full consideration should be given to the development of a 
national action plan for human rights, consistent with the UK’s international human 
rights legal obligations, with reference to the proposed Scotland’s National Action 
Plan. 
 
Conclusion 

SHRC reiterates its belief that the current political climate presents singularly 
unfavourable conditions in which to launch a consultation on a UK Bill of Rights and 
proposes alternative steps which are more likely to lead to progressive, rather than 
retrogressive, outcomes for the public. 

Accordingly, SHRC makes three observations: 

1. SHRC believes that there is a need to retain and build on the HRA. Not only 
should all of the rights but also all of the mechanisms within the HRA be 
retained to ensure practical and effective implementation of the Convention.  
SHRC considers that each of these mechanisms is essential to ensure that 
the Convention rights are respected in practice. 

However SHRC does not consider that the status quo presents sufficient guarantees 
of the respect, protection and fulfillment of all human rights. Consequently SHRC 
proposes that the following steps are also required:  

2. The incorporation of all of the UK’s international human rights obligations into 
domestic law, including but not limited to the UN Convention on the Rights of 
the Child, the UN Convention on the Rights of Persons with Disabilities and 
the International Covenant on Economic, Social and Cultural Rights; 

 
3. The development of a practical action plan to ensure the comprehensive 

integration of human rights across all areas of law, policy and practice as the 
most practical way forward at this time for the progressive realisation of all 
human rights. In Scotland SHRC is promoting a forward and outward looking 
approach – to include active engagement of the public, Scottish Parliament 
and Scottish Government – in shaping Scotland’s National Action Plan. This 
will be a practical roadmap to progressively bring the living experience of all, 
particularly the most vulnerable, up to the standards of the international 
human rights legal obligations already ratified by the UK. 

 
Scottish Human Rights Commission 
11 November 2011 
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Justice Committee 
 

17TH Meeting, 2011 (Session 4), Tuesday 6 December 2011 
 

Commission on a UK Bill of Rights 
 

Written submission from Amnesty International UK 
 

Amnesty International UK 
 
Amnesty International UK is a national section of a global movement of over three 
million supporters, members and activists. We represent over 230,000 supporters in 
the United Kingdom. Collectively, our vision is of a world in which every person 
enjoys all of the human rights enshrined in the Universal Declaration of Human 
Rights and other international human rights instruments.  Our mission is to undertake 
research and action focused on preventing and ending grave abuses of these rights. 
We are independent of any government, political ideology, economic interest or 
religion. 
 
Question 1: do you think we need a UK Bill of Rights? 
 
In Amnesty International’s view the UK should have constitutional human 
rights protection enshrining the highest standards of human rights.  At 
present, much of the function of a Bill of Rights is captured in the Human 
Rights Act which provides the floor on which any further Bill of Rights must be 
built.  Given the current state of debate about human rights in the UK, very 
careful thought should be given as to whether a Bill of Rights for the UK can be 
developed without it leading to a reduction in the protection of human rights 
currently provided by the Human Rights Act and jeopardising the on-going 
process of creating a Bill of Rights for Northern Ireland. 
 
The importance of national protection of human rights 
 
"Where, after all, do universal human rights begin? In small places, close to home - 
so close and so small that they cannot be seen on any maps of the world. Yet they 
are the world of the individual person; the neighborhood he lives in; the school or 
college he attends; the factory, farm, or office where he works. Such are the places 
where every man, woman, and child seeks equal justice, equal opportunity, equal 
dignity without discrimination. Unless these rights have meaning there, they have 
little meaning anywhere. Without concerted citizen action to uphold them close to 
home, we shall look in vain for progress in the larger world." 

- Eleanor Roosevelt 
 
“[T]he inherent dignity and of the equal and inalienable rights of all members of the 
human family is the foundation of freedom, justice and peace in the world”. 

- Universal Declaration of Human Rights 
 
Amnesty International believes that human beings should be able to live in a society 
where the rights, dignity and freedoms of all individuals are recognised, respected 
and promoted.  Human rights are a powerful empowering mechanism for justice, as 
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they provide individuals and communities with the tools and awareness to stand up 
for themselves against authorities and to hold them to account.  Those who know 
and fully understand their rights are fully equipped to be effective and active citizens 
who engage in political processes, such as voting in elections or running for office. 
Such participation ensures that all people’s interests are reflected in the policies and 
practices of government, as well as the laws created.  Human rights are the 
framework through which peaceful, equal, fair and just societies are created: 
societies where discrimination is not tolerated and where no one is left behind on 
account of their race, colour, sex, language religion, political or other opinion, 
national or social origin, property, birth or other status. A robust human rights legal 
framework is the only way in which everyone can live their lives in dignity: free from 
fear and free from want.  
 
The legal protection of human rights is vital to their realisation.  Whilst fundamental 
rights may be primarily articulated on the international plane, it is national systems 
which bear the primary responsibility for their enforcement and implementation. As a 
matter of international law, the UK is obliged to respect, protect and fulfil the rights 
guaranteed by the treaties to which it is party as well as rights reflected in customary 
international law.  It must also provide an effective remedy for any breaches of these 
rights1. This duty includes an obligation to ensure that there is a national forum to 
which individuals can bring complaints about human rights violations and which can 
grant relief.2 The most effective way of ensuring compliance with the UK’s 
international human rights obligations is by ensuring that individual rights are 
explicitly protected in the UK’s domestic legal systems.  
 
One of the most effective ways to protect rights in the national context is through a 
constitutional Bill of Rights which gives the highest legal status to human rights and 
the inherent dignity of human beings, as the embodiment of the values we share as 
a country and as a community.  A constitutional Bill of Rights is the mechanism 
favoured by most modern democracies to protect individual rights and act as a 
restraint upon the abuse of power as well as playing an important educative role in 
clearly setting out the rights to which all persons are entitled.  A Bill of Rights acts as 
a safeguard against the whims of transient political majorities and provides important 
protections to minority groups.  It should provide a clear expression of fundamental 
rights and thereby empower individuals to demand to be treated with dignity and 
respect.  It should be drafted to withstand the test of time, apply irrespective of the 
government of the day and like the ECHR, it should be interpreted as a living 
instrument which moves with the developing standards of the time, not setting rights 
in stone.  A new Bill of Rights for the UK should not be seen as some sort of 
‘originalist’ document which will enable the government to ignore decades of case 
law from the European Court of Human Rights and our domestic courts. 
 
Most countries that have developed Bills of Rights have done so following the 
achievement of independence, after secession or in response to a period of conflict 

                                                            
1 This duty is enshrined in, for example, Art 13 of the European Convention on Human Rights; Article 
2(3) International Covenant on Civil and Political Rights; Art 14 UN Convention Against Torture; and, 
Art 2 Convention on the Elimination of all forms of Discrimination Against Women.  
2 Klass v Germany (1978) 2 EHRR 214, ECHR, see also UN Human Rights Committee, General 
Comment No. 31 [80] Nature of the General Legal Obligation Imposed on States Parties to the 
Covenant, 2004 CCPR/C/21/Rev.1/Add.13, para 15.  
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or wide-scale human rights abuses.  They have frequently been used as a 
mechanism to bring together divided societies, ensuring respect and equality on the 
basis of shared humanity and to lay down the values shared by a country looking 
towards the future.  The current discussion about the creation of a Bill of Rights in 
the UK is unusual in that it is not driven by a new constitutional settlement or post-
conflict reconciliation but seemingly by a desire to ‘repatriate’ human rights by 
moving the UK further away from the international system for protecting human 
rights and to ‘rebalance’ rights with responsibilities.  
 
Bills of Rights that have emerged in common law jurisdictions with Westminster 
models of government include those in Canada and New Zealand, and these have 
all been the product of extensive political debate about the value of such legislation 
for a modern democracy. Whilst the processes in these countries were largely led by 
the executive, an all-party committee on the Canadian Charter of Rights and 
Freedoms considered 1,200 written submissions from civil society groups. These 
included groups representing women, disabled people and ethnic minorities, leading 
to over 60 recommendations being implemented in the Charter3. Australia, whilst not 
yet having a constitutional or Federal Bill of Rights, has seen a range of public 
consultations across five states and the Australian Capital Territory (ACT), as part of 
inquiries into how human rights could be better protected there. These have included 
distribution of pamphlets to households; public lectures and seminars on human 
rights; and consultations with the public sector, and the ACT and Victoria have 
passed state-wide human rights instruments following on from these4. Whilst only 
applicable to specific territories within Australia, the process by which these 
instruments came about, which included extensive and varied methods of public 
consultation, arguably strengthens them against the sort of accusations that have 
bedevilled the Human Rights Act 1998 (HRA) in the UK, namely, that it is anti-
democratic. 
 
The Commission on a Bill of Rights (“the Commission”) discussion paper fails to 
adequately acknowledge the constitutional role already played by the HRA in 
providing vital protection and remedy under law to anyone within the jurisdiction of 
the UK who suffers an abuse of the rights contained in the European Convention on 
Human Rights (ECHR).  The enactment of the HRA, with cross-party support, was a 
watershed moment in the protection of human rights in the UK and its promise to 
‘bring rights home’ so that they could be enforced in UK courts, has been largely 
successful. Although the HRA is limited in that it only protects certain rights in the 
European Convention on Human Rights,5 it has made a real difference to people’s 
lives, both in individual cases brought to the courts and by going some way to create 
a human rights culture within public bodies in the UK.  In particular, the obligation 
contained in Section 6 of the Act for all public authorities to act in a manner 
compatible with Convention rights and the threat of judicial review should they 
breach those rights, has helped to transform many public services in the UK. This 
has likely resulted in less litigation as public bodies have learnt to take human rights 
considerations into account at all stages of their decision-making, thereby making it 
less likely that they will take actions which violate individual rights.  The sheer 

                                                            
3 See www.charterofrights.ca. 
4 Equality and Human Rights Commission, Developing a Bill of Rights for the UK (2010), p.10. 
5 The Convention rights protected by the HRA are Article 2 to 12 and 14 of the Convention, Articles 1 
to 3 of the First Protocol and Article 1 of the 13th Protocol. 
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number and variety of situations where the lives of everyday people have been 
changed by the empowering role that the Section 6 duty has played can be seen at 
the website http://www.ourhumanrightsstories.org.uk/, which Amnesty International 
UK supports.  
 
Amnesty International supports the constitutional protection of human rights 
in the UK in the form of a Bill of Rights but believes that any new Bill of Rights 
must only build upon the protections enshrined in the Human Rights Act and 
not involve any reduction of those rights (as interpreted) or their mechanisms 
for enforcement. 
 
The context of the Discussion Paper: the negative debate surrounding human 
rights in the UK 
 
In accordance with the Coalition “Programme for Government”, the Commission on a 
Bill of Rights has been established to “investigate the creation of a Bill of Rights that 
incorporates and builds on all our obligations under the European Convention on 
Human Rights, ensures that these rights continue to be enshrined in UK law and 
protects and extends our liberties”, but despite this mandate to build on the UK’s 
ECHR obligations, Amnesty International is deeply concerned about the motives for 
starting this debate and context within which the Commission has been established. 
 
Although the HRA was passed with cross-party support in 1998, there was no public 
consultation about the rights that it was to protect and its enactment was not followed 
with any general education or awareness-raising about the Act or its operation.  The 
government and parliament which passed the Act seemed to take little pride in its 
creation and were soon making damning criticisms of the Act, most notably in 
relation to the impact of human rights protection on counter-terrorism and 
immigration control.  To give just two examples, in 2003, on “Breakfast with Frost”, 
the then Prime Minister Tony Blair said that the position regarding asylum and illegal 
immigration was “unacceptable” and that if necessary Ministers would 
“fundamentally” re-examine the UK’s obligations under the Convention6; in 2008, 
Jack Straw (then Lord Chancellor and Secretary of State for Justice) said of the HRA 
"There is a sense that it's a villains' charter or that it stops terrorists being deported 
or criminals being properly given publicity… I am greatly frustrated by this. Not by the 
concerns, but by some very few judgments that have thrown up these problems”7. 
Such remarks were soon picked-up by the media and the last ten years have seen a 
tabloid onslaught against the HRA characterised by misreporting and 
misrepresentation which has not been publically corrected or counteracted by the 
either the previous or the current government8. Because of the lack of public 
awareness-raising about human rights and the HRA, many people in the UK have 
little understanding about what human rights are and how the HRA operates. It is 
viewed as a foreign imposition of which they do not have ownership. The results of 
the ComRes polling commissioned by Liberty show that despite only 9% of 
respondents recalling receiving information from the government about the HRA, a 

                                                            
6 http://news.bbc.co.uk/1/hi/programmes/breakfast_with_frost/2695903.stm, accessed 2 November 
2011. 
7 http://news.sky.com/home/politics/article/15174344, accessed 2 November 2011. 
8 The Human rights division of the Ministry of Justice is attempting to respond to some of the incorrect 
in reporting but this has come too little, too late. 
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majority of 93% of them supported human rights, thereby shows the widespread 
support for the principle of human rights protection9.  
 
Amnesty International has longstanding concerns about the misrepresentation about 
human rights in the UK which has fueled and been fueled by the political rhetoric 
above.  False stories such as the HRA giving prisoners the right to pornography, 
preventing police from displaying pictures of suspected criminals and requiring the 
police to give KFC to a fugitive car thief, as well as preventing deportation on the 
grounds that someone owned a cat have been repeated ad infinitum by both the 
media and politicians.   
 
In recent months, government Ministers including the Prime Minister and the Home 
Secretary have expressed their intention to ‘scrap’ the Human Rights Act.  The 2010 
Conservative party manifesto pledged to replace the Human Rights Act with a UK 
Bill of Rights10, and in 2010 David Cameron stated in response to a question about 
the Human Rights Act on the ‘this is Gloucestershire’ website: “we’ve said we’ll scrap 
the Human Rights Act, which has put our police in the ridiculous position of trying to 
tackle the most serious crimes without putting the faces of the most wanted criminals 
on poster, and made it incredibly difficult for the government to deport people who 
they know to be a threat.  Instead, what we need is a modern British Bill of Rights 
which clearly sets out people’s rights and responsibilities, and strengthens our hand 
in the fight against terrorism and crime11.  The intention that “the Human Rights Act 
must go” was repeated by the Home Secretary Theresa May12 and the Prime 
Minister13 at the 2011 Conservative Party Conference. 
 
Furthermore, despite the establishment of the Bill of Rights Commission, and its 
intention to consider “whether existing rights could or should be rebalanced”14, the 
UK Border Agency (UKBA) has already carried out its consultation on “family 
migration” which includes an intention to ‘rebalance’ the right to family and private life 
(Article 8 of the European Convention on Human Rights) in order to make it easier to 
deport foreign nationals, a process which seemingly pre-judges the outcome of the 
Commission’s work and seems to run counter to the terms of reference of the 
Commission to “build on our obligations under the European Convention on Human 
Rights.” The stated intention of reducing individual rights and ‘rebalancing’ them with 
the ‘rights of the taxpayer’ in the UKBA consultation gives cause for concern about 
the real motives behind the Bill of Rights process. 
 

                                                            
9 http://www.comres.co.uk/poll/541/liberty-human-rights-poll-october-2011.htm, accessed 31 October 
2011. 
10 http://media.conservatives.s3.amazonaws.com/manifesto/cpmanifesto2010_lowres.pdf, accessed 
31 October 2011. 
11http://www.thisisgloucestershire.co.uk/David-Cameron-answers-questions/story-11903454-
detail/story.html, accessed 31 October 2011. 
12 The Home Secretary’s conference speech is available at: http://www.politics.co.uk/comment-
analysis/2011/10/04/theresa-may-speech-in-full, accessed 31 October 2011. 
13 Speaking on the Andrew Marr show the Prime Minister agreed “that it would be good to replace the 
Human Rights Act with a Bill of Rights” because of what he described as the “chilling effect” of the 
HRA. http://www.telegraph.co.uk/news/politics/8802230/Conservative-Party-Conference-2011-David-
Cameron-backs-Theresa-May-over-chilling-Human-Rights-Act.html, accessed 31 October 2011. 
14 Minutes of the meeting of the Commission on a Bill of Rights, 6 May 2011. 
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Amnesty International recognises the role of sensible debate about human rights in 
the UK and, in principle, supports a comprehensive Bill of Rights which builds on the 
HRA, but questions whether this can be achieved in the current climate or whether 
any moves to create a new Bill of Rights for the UK will only result in weakened 
human rights protections. If there is to be public understanding and sensible debate 
about human rights, it is vital that misunderstanding of human rights is tackled at the 
highest levels. The government must take the primary responsibility for educating the 
public about the operation of rights in the UK.   
 
Whatever the outcome of the Bill of Rights Commission process, the 
Commission should use its role to provide awareness-raising of the HRA and 
recommend that the government put resources into the same, as well as 
desisting from feeding into the misrepresentations about human rights.  The 
Commission should also recommend that before any Bill of Rights is 
developed or consulted on, the major political parties should make an explicit 
commitment not to weaken any of the human rights protections which 
currently exist in the HRA.  
 
The Rule of Law 
 
The opening paragraph of the Commission’s Discussion Paper states the principle 
that “[o]ur system is based on the constitutional principles of Parliamentary 
Sovereignty and the Rule of Law”.  As well as the definition in the Discussion Paper 
that the Rule of Law relates to “the responsibility of the independent judiciary to 
interpret and apply the law impartially and fairly, free from government influence and 
interference”, it is clear that the rule of law also includes the obligation on the 
government to abide by the law.  It is therefore of deep concern that the debate 
around the protection of human rights in the UK is focussed around a small number 
of cases which the government has lost such as Hirst v UK (no.2)15, and cases 
involving the deportation of foreign nationals, and seems to be driven by a wish from 
the executive to change the law so as to circumvent these judgments. It is a 
fundamental blow to the principle of the rule of law, to attempt to change the rules 
when you lose.  Much has been made around this issue of how parliament should 
have the final say in law-making in the UK, ignoring the importance of constitutional 
checks and balances provided by our current system of government.  It would be 
“wrong” also, in the words of the late Lord Bingham “to stigmatise judicial decision-
making as in some way undemocratic”.  Judicial decision-making is, in fact, a 
fundamental principle of good governance. 
 
In effect this debate highlights to a large extent how ambivalently the UK regards its 
obligations under international law and in particular under international human rights 
law.  Not only does the principle of the rule of law apply to domestic legislation, it 
also surely requires states to observe their obligations in international law.  It is 
extraordinary that a government that is extolling the values of human rights overseas 
– in the Middle East and North Africa at present, for example – should appear to be 
weakening its support for human rights in the UK and the mechanisms that apply to 
it. 
 

                                                            
15 [2005] ECHR 681. 
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Amnesty International recommends that the Commission use the opportunity 
provided by the Consultation on a Bill of Rights to emphasise the vital 
importance of the rule of law, domestic and international – and the values of 
human rights - in a modern democratic state. 
 
The role of human rights education 
 
Amnesty International believes that learning about human rights is the first step 
toward respecting, promoting and defending those rights.  Human rights education 
(HRE) is fundamental to addressing the underlying causes of human rights 
violations, preventing human rights abuses, combating discrimination and promoting 
equality. Furthermore, HRE enhances people’s participation in democratic decision-
making processes and is necessary to ensure understanding and ownership of 
human rights. Amnesty International has worked with the Ministry of Justice to 
develop engaging course materials for the teaching of human rights in schools in 
England and with the support of the Department of Education in Northern Ireland in 
supporting human rights education in schools there.   
 
As already outlined, the lack of a programme of public education following the 
enactment of the  HRA combined with misreporting of human rights is one of the 
main reasons why the British public feels a lack of ownership of the HRA and human 
rights more generally. HRE in schools is an important means of redressing that 
balance, as well as a requirement of the UK’s international obligations and 
commitments. The UK government is obliged under Article 29 of the UN Convention 
on the Rights of the Child (CRC) to provide education directed at 'the development of 
respect for human rights and fundamental freedoms' and should be guided by the 
standards in the Council of Europe Charter on Education for Democratic Citizenship 
and Human Rights Education16. 
 
In developing the Personal and Social Education (PSE) curriculum in Wales, the 
Welsh government made explicit the requirement for children of all ages to learn 
about their rights, and for older children to learn about human rights specifically.  
However, the PSE curriculum is flexible and each school determines which elements 
are taught and in what way, so it is not mandatory for children in Wales to learn 
about human rights. Amnesty International is in dialogue with the Welsh government 
about ensuring more binding commitments. 
 
In Scotland, human rights will now be taught across the curriculum as part of a 
wider cross-curricular theme of 'global citizenship'. Under the new Curriculum for 
Excellence every teacher therefore has a duty to teach human rights issues. In 
England, “citizenship” is the core subject by which human rights education is taught 
in schools. But Amnesty International is concerned that no commitment has been 
made to safeguard the statutory status of citizenship education in the current review 
of the National Curriculum in England17. We therefore believe that human rights 

                                                            
16Council of Europe Charter on Education for Democratic Citizenship and Human Rights Education – 
Recommendation, 11 May 2010. 
17 The review was launched on 20 January 2011, more information regarding the review can be found 
here: http://www.education.gov.uk/schools/teachingandlearning/curriculum/nationalcurriculum. More 
detail on Amnesty International’s position can found here: 
http://www.amnesty.org.uk/content.asp?CategoryID=11743. 
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education is under threat in this review. Unless there is specific provision in the 
curriculum, children in England will be potentially denied their right to human rights 
education and will miss an opportunity to increase awareness and understanding of 
rights more generally.   
 
In Northern Ireland, the revised curriculum makes a number of explicit references to 
human rights both in whole curriculum objectives and in statutory areas of learning. 
At primary level, teachers are required to enable pupils to develop knowledge, 
understanding and skills in “human rights and social responsibility” as part of the 
‘Personal Development and Mutual Understanding’ Area of Learning, while at 
secondary level, ‘Human Rights and Social Responsibility’ are incorporated as a key 
theme into the statutory area of learning ‘Local and Global Citizenship’ and the 
optional GCSE ‘Learning for Life and Work’, at KS3. At KS4, only non-statutory 
curriculum guidance is available on human rights.  
 
There remains a piecemeal approach to rights education within the curriculum in 
Northern Ireland and there is a need for more support for effective curriculum 
resources, for improved provision of both initial teacher training and continuing 
professional development in Local and Global Citizenship, for the adoption of HRE 
indicators in Inspection. 
 
The Bill of Rights Commission should recommend that the government ensure 
that human rights education forms part of the National Curriculum in England 
and that greater importance be accorded to human rights education by the 
devolved administrations. 
 
The particular circumstances of Northern Ireland 
 
Any discussion on whether a Bill of Rights for the UK should be developed must take 
particular account of the on-going process for the development of a Bill of Rights for 
Northern Ireland. 
 
As mandated by the Northern Ireland Act (1998), the Northern Ireland Human Rights 
Commission (NIHRC) produced its advice on a Bill of Rights to the Secretary of 
State on 10 December 200818, recommending a comprehensive Bill of Rights for 
Northern Ireland in light of the findings of its extensive consultation process and its 
expert opinion.  
 
The Northern Ireland Office (NIO), after considering the recommendations of the 
NIHRC for a year, published its consultation document on a Bill of Rights for 
Northern Ireland on 30 November 2009.19 In its report, the NIO rejected most of the 
NIHRC’s recommendations on the basis that the rights suggested by the NIHRC 
were not specific to the circumstances of Northern Ireland, and that they might be 
more appropriately addressed as part of the debate over a UK Bill of Rights.  
                                                            
18 The Northern Ireland Human Rights Commission, A Bill of Rights for Northern Ireland: Advice to the 
Secretary of State for Northern Ireland (10 December 2008) 
http://www.nihrc.org/dms/data/NIHRC/attachments/dd/files/51/A_Bill_of_Rights_for_Northern_Ireland
_%28December_2008%29.pdf Last accessed on 10 November 2011. 
19 The Northern Ireland Office, A Bill of Rights for Northern Ireland: Next Steps (November 2009) 
http://www.nio.gov.uk/consultation_paper_-_a_bill_of_rights_for_northern_ireland__next_steps.pdf Last 
accessed 10 November 2011. 
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According to research by the Human Rights Consortium in Northern Ireland, of the 
36,492 submissions received by the NIO consultation on its proposals, at least 
34,785 rejected the government’s recommendations and supported a "strong and 
inclusive" Bill of Rights. 
 
Amnesty International endorses this call for a Northern Ireland Bill of Rights 
appropriate to the circumstances of Northern Ireland and respectful of the 
long-standing process towards that end. 
 
It is important to underline that there has been over ten years of consultation and 
discussion in Northern Ireland over its Bill of Rights. It is wholly inappropriate to 
tether it to the process about a UK Bill of Rights, given its altogether different 
rationale, specifically the Belfast (Good Friday) Agreement of 1998 and the task of 
addressing decades of conflict and providing for a more peaceful future. 
 
Question 2: what do you think a Bill of Rights should contain? 
 
Non-regression 
 
The principle of non-regression of human rights standards must be the central tenet 
of the Commission’s consideration of a new Bill of Rights for the UK.  The HRA must 
operate as a floor on which further rights are built and any Bill of Rights must be a 
“Human Rights Act plus” both in the rights that it protects and the procedures for 
enforcing those rights.  Amnesty International would oppose any legislative change 
which weakened substantive rights or the ability of the individual to rely on them. It 
goes without saying that it would be a regressive step to repeal the HRA and not 
replace it with equivalent, or stronger, legal protection. Nor should rights be re-
drafted in such a way as to circumvent jurisprudence of the European Court of 
Human Rights or domestic courts. Amnesty International would also oppose any 
moves to limit or reduce the current obligation on public authorities to comply with 
convention rights; the duty on courts to take into account jurisprudence of the 
European Court of Human Rights; or the duty on government Ministers to make a 
statement of compatibility when introducing new legislation. 
 
If a Bill of Rights were to be drafted which resulted in regression from the rights 
contained in the Human Rights Act, the UK would still be bound, as a matter of 
international law, by the ECHR. An individual who brought a case in the UK alleging 
a violation of a Convention right would, on exhaustion of domestic remedies, still be 
able to take their case to the European Court of Human Rights and the UK would be 
bound to implement any judgments against it, including judgements which required 
legislative or policy changes. If the UK provided lesser protection in domestic law, it 
would be more likely that the UK would be found in breach of the Convention without 
UK courts having an adequate opportunity to consider the case and order redress at 
the national level.   
 
Amnesty International is not aware of any country where the introduction of a Bill of 
Rights was used to reduce rather than enhance human rights protection. Any 
proposals which involved a regression of human rights standards would set a 
dangerous precedent globally.  We are already deeply concerned about the signal 
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that the negative discourse around human rights in the UK sends to other countries, 
including many countries around the world where the Foreign and Commonwealth 
Office is working hard to promote the domestic protection of human rights. If the UK 
is serious about promoting human rights overseas, it must do the same at home by 
ensuring that human rights protections, once brought in, are not subsequently 
weakened. 
 
The Commission on a Bill of Rights must recommend that any Bill of Rights 
for the UK would only be legitimate if it builds on the current protections in the 
Human Rights Act. 
 
Substantive rights to be added to a Bill of Rights 
 
If an explicit guarantee is given that a new Bill of Rights would not regress from the 
protections in the HRA, then the opportunity arises to create a modern, forward-
looking Bill of Rights which provides the highest level of human rights protection. The 
simplicity of the HRA by directly incorporating the rights contained in the ECHR is 
one of its main limitations as a truly modern Bill of Rights. There have been 
significant developments in international law since the ECHR was drafted and the 
ECHR does not enshrine all relevant civil and political and economic, social and 
cultural rights.  
 

A new Bill of Rights which went beyond the HRA should protect rights contained in 
other human rights treaties to which the UK is party as well as take into account 
developments of international law (treaty and customary international law); 
developments reflected in non-treaty standards; and the jurisprudence of 
international human rights tribunals, bodies and mechanisms. The ECHR and other 
human rights instruments are instruments which are have been broadly drafted in 
order to achieve international consensus and thus provide a minimum level of 
protection. A modern Bill of Rights for the UK should go beyond these minimum 
standards and enshrine guarantees of the highest level of protection. It should 
provide a model for the rest of the world as a forward-looking Bill of Rights. 

Amnesty International would be concerned by any moves to define specific ‘citizens’ 
rights which only applied to British citizens. The human rights guaranteed by the 
international treaties to which the UK is party, must be guaranteed to anyone within 
the jurisdiction of the UK regardless of whether they are a British citizen. Any attempt 
to limit these rights to citizens, risks putting the UK in breach of its international 
obligations, both in respect of making a breach of individual rights more likely and by 
a failure to guarantee those rights without discrimination. Fundamental human rights 
which are central to the ability of an individual to live a fulfilled and dignified life must 
not be restricted on the basis of nationality. Any such distinction in a constitutional 
Bill of Rights sets a context for broader societal discrimination. Even rights which can 
traditionally be said to belong to the citizenry, such as the right to vote in local and 
national elections, are no longer so restricted, with the ability of residents with 
European and Commonwealth citizens to register to vote in the UK. Amnesty 
International believes that any Bill of Rights that would be limited to British 
‘citizens’ would contradict the non-discrimination principle of human rights 
and risks putting the UK in breach of its international obligations.  
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Amnesty International would be concerned about any attempts to introduce 
‘responsibilities’ or ‘duties’ into a Bill of Rights. A Bill of Rights sets out the 
expectations that the individual can have from the state, in terms of the respect, 
protection and fulfilment of their fundamental rights, whereas the majority of the law 
of the land sets out the duties and responsibilities of individuals. Most notably, 
criminal law and law relating to tort or delict set out the harm that individuals must 
not do to each other or to the state. Arguments that burglars leave their rights at the 
door and that undeserving people should be excluded from human rights protection 
are dangerous. Human rights are universal and inalienable and belong to everyone.  
The Convention already seeks to strike a “fair balance…between the demands of the 
general interests of the community and the requirements of the protection of the 
individuals’ fundamental rights”20. Notwithstanding the limitations which are built into 
certain rights21, rights are not contingent on an individual’s behaviour. A Bill of Rights 
which took away rights from individuals on the basis of their behaviour may leave the 
UK in breach of its international human rights obligations, including the ECHR. The 
Commission must resist the temptation to play to the tabloid press by 
recommending that responsibilities be introduced to a Bill of Rights.   
 
The drafting of the rights currently reflected in the HRA 
 
Amnesty International believes that a forward-looking Bill of Rights should adopt the 
strongest possible formulations of rights and there are several rights under the 
ECHR that could be strengthened to make them more modern or in line with other 
international standards which provide greater protection than the ECHR.  For 
example: 

 A Bill of Rights should expressly prohibit cruel treatment or punishment; the 
use of judicial and administrative corporal punishment22; and incommunicado 
detention;  

 The right to life (Article 2) should be strengthened to its strongest possible 
formulation that would take into account developments in international 
standards23 and specifically provide for investigations into deaths in custody 
and in disputed circumstances;  

 The right to liberty and security of the person and a fair trial (Articles 5 
and 6) should expressly include the right to access to all people deprived of 
their liberty; the right to appointed counsel free of charge in all cases where a 
person has been deprived of their liberty or is at risk of such a deprivation and 
does not have sufficient funds to pay for counsel. Liberty and fair trial rights 
should also be strengthened by guaranteeing, inter alia, the right to appeal 
the conviction and sentence in all cases24 and the right to full disclosure of 
evidence to the defence; 

 The right to freedom of expression (Article 10) should include the right of 
journalists not to disclose their sources of information;  

                                                            
20 Sporrong and Lönnroth v Sweden (1982) 5 EHRR 35. 
21 Such as Articles 8 to 11 of the ECHR which may be limited on specified grounds so long as any 
limitation is prescribed by law and a proportionate means of achieving a legitimate aim. 
22 Article 3 of the ECHR omits the word “cruel”, which is incorporated into other international 
standards, including Article 7 of the ICCPR.  Administrative corporal punishment was held to be 
contrary to Article 3 in Tyrer v UK (1978). 2 EHRR 1. 
23 Such as the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials. 
24 Article 14(5) ICCPR. 
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 The right to privacy should be enshrined by specifying that all searches and 
seizures must be based on reasonable suspicion that a crime has been or is 
about to be committed. In all but exceptional circumstances, Amnesty 
International believes that searches and seizures should be made pursuant to 
warrants which are issued by a court in a manner consistent with the 
fundamental right of the right of privacy and in a manner consistent with rights 
to due process. The same should apply to warrants for interception and 
surveillance.  

 
Additional rights to be included in a Bill of Rights 
 
The creation of a new Bill of Rights would provide an opportunity to ensure 
constitutional legal protection in UK law for rights in treaties to which the UK is party, 
which are not encapsulated in the ECHR and which may not be adequately 
protected in law.  There should be broad public consultation on what these rights 
should be. At this stage Amnesty International suggests that these should include at 
least: 

 The right to dignity: all people, including those deprived of their liberty, have 
the right to be treated with humanity and with respect for and protection of the 
inherent dignity of the human person including the right to bodily and 
psychological integrity25;  

 The right of access to information: a Bill of Rights could build on the 
protections provided by the Freedom of Information Act and Data Protection 
Act to include a constitutional right of access to information; 

 The right to equal treatment: a Bill of Rights should include a free-standing 
right to equality of all people before the law and of equal protection of the 
law26; 

 Children’s rights27: many of the rights contained in the UN Convention on 
the Rights of the Child are not protected by the ECHR and could be given 
constitutional protection in the UK. These include, for example, the obligation 
that the best interests of the child shall be a primary consideration in all 
actions concerning children and their voices are heard and views put forward 
and given due weight according to the age and maturity of the child, and 
rights to basic social and economic rights including the right to education. Any 
Bill of Rights must ensure that children are entitled to all the fair trial 
guarantees and rights which apply to adults and to some additional special 
protection; 

 Women’s rights: The HRA does not provide for the full range of women’s 
human rights incorporated in CEDAW and contains no express provisions 
enshrining special guarantees aimed at protecting against gender-based 
abuses.  Any Bill of Rights should contain express measures to combat 

                                                            
25 This right is reflected in the preamble to the ICCPR, and with respect to people deprived of their 
liberty in Article 10(1) of the ICCPR, but is not expressly set out in the ECHR.  
26 Art 26 ICCPR and protocol 12 ECHR. Ratifying and incorporating Protocol 12 into a new Bill of 
Rights would go a long way to remedying inadequacies in domestic legislation regarding 
discrimination. 
27 The UN Committee on the Rights of the Child has recommended that in order to comply with the 
CRC, the UK should fully incorporate the rights into domestic law.  See UN Committee on the Rights 
of the Child Concluding Observations, 49th session, 20 October 2008, para 7. 
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discrimination against women, guarantee the full development and 
advancement of women and a right to be free from gender-based violence;   

 Administrative justice: Amnesty International recommends that a UK Bill of 
Rights incorporate a provision which guarantees lawful and fair administrative 
decisions coupled with a duty to furnish reasons for any decision or failure to 
take a decision, and the right to effective review28;  

 The right to seek asylum: Amnesty International believes that the right to 
seek asylum, as provided for in the 1951 UN Convention Relating to the 
Status of Refugees and other regional and international human rights treaties, 
should be expressly enshrined in a UK Bill of Rights. This right should include 
the asylum-seekers’ rights to, inter alia: treatment which respects the inherent 
dignity of a human person; legal assistance; and the prohibition of return to a 
country where they can reasonably be expected to experience human rights 
violations29. Furthermore, each asylum-seeker who is detained must be 
brought promptly before a judicial or similar authority to determine whether his 
or her detention is lawful and in accordance with international standards, and 
there must be full and fair determination of each individual’s asylum claim 
which affords an effective judicial review; 

 Victims’ rights: any Bill of Rights must include provisions which ensure 
effective redress and reparation to people for violations of the rights it 
enshrines. In particular, Amnesty International considers that such provisions 
should include the right of victims to be treated with respect for their dignity 
and with compassion and to be given access to the justice system in a 
manner that is consistent with right of the accused to a fair trial. Provisions in 
regard to remedy and reparation should include the duty of the state to ensure 
reparation in the form of restitution, compensation, rehabilitation and 
satisfaction and guarantees of non-repetition; 

 The Bill of Rights should specify on its face that where rights can be limited, 
any such limitation must be necessary, prescribed by law, and a proportionate 
means of achieving a legitimate aim. 

 
In addition, Amnesty International also recommends that the UK government 
sign, ratify and incorporate into a UK Bill of Rights:  

 The International Convention for the Protection of All Persons from Enforced 
Disappearances;  

 The International Convention on the Protection of the Rights of All Migrant 
Workers and Members of their Families; 

 Protocols 4, 7 and 12 of the ECHR. 
 
The UK should also accept the rights of individual petition contained in: 

 The Optional Protocol to the ICCPR; 
 The Optional Protocol to the ICESCR;  
 Article 14 of the International Convention on the Elimination on Racial 

Discrimination; 
                                                            
28 Regard may be had to Article 33 of the South African Constitution which enshrines these rights. 
29 Such as torture, extrajudicial execution, "disappearance”, unfair trial, the death penalty; abuses by 
political armed groups; or abuses by private individuals including female genital mutilation, “honour” 
killings, in the context of the trafficking of women, by private security agents, slavery, and domestic 
violence, where the state is unable or unwilling to provide protection; prohibition of return or expulsion 
to any third country where a person would not be afforded effective and durable protection. 



J/S4/11/17/4 

14 

 Article 22 of the Convention Against Torture. 
 
Economic Social and Cultural rights 
 
Amnesty International is of the view that all rights, whether civil, cultural, economic, 
political or social are of equal value and are interdependent and therefore that 
economic, social and cultural (ESC) rights should carry the same status in domestic 
law as civil and political rights and as such, any new Bill of Rights would have to 
include protections for ESC rights. It is clear from work done in Northern Ireland on 
the proposed content of a Northern Ireland Bill of Rights that support for ESC rights 
is high amongst the general population. 
 
The fullest expression of ESC rights is contained in the International Covenant on 
Economic, Social and Cultural Rights (ICESCR), which the UK has both signed and 
ratified (and in a number of treaties relating to the human rights of specific groups of 
people). It is true that there is no legal obligation to transpose the ICESCR into 
domestic law, provided that steps are taken progressively to realise the Covenant 
rights.  However, the UN Committee on Economic, Social and Cultural Rights has 
nonetheless stressed that “appropriate means of redress or remedies must be 
available to any aggrieved individual or group, and appropriate means of ensuring 
government accountability must be put in place”30. Similarly, the Committee has 
emphasised that victims of violations “should have access to effective judicial or 
other appropriate remedies at both national and international levels. All victims of 
such violations are entitled to adequate reparation, which may take the form of 
restitution, compensation, satisfaction or guarantees of non-repetition”31.   
 
Amnesty International is concerned that the UK has not to date taken fully adequate 
measures to ensure that victims of violations of all Covenant rights are able to 
access appropriate means of redress. Individuals or groups within the UK currently 
lack the ability to challenge legislation on the grounds that it limits or interferes with 
their economic, social and cultural rights. As the Joint Committee on Human Rights 
of the UK parliament (JCHR) has pointed out, the judicial review process in the UK 
“does not […] provide constitutional level protection of universally-applicable human 
rights standards of the type provided by the Human Rights Act in relation to civil and 
political rights. This may leave vulnerable marginalised groups or individuals, who fall 
outside of the scope of the legislation, since they cannot challenge the limitations of 
the legislation in protecting their economic, social or cultural rights”32. 
 
The UK government’s objection to establishing constitutional level protection of 
economic, social and cultural rights is apparently based on the view that economic, 
social and cultural rights are inherently non-justiciable. This view has been 
unequivocally rejected by the UN Committee on ESC Rights. Objections to the 
vagueness of or lack of definition of certain economic, social and cultural rights can 
be overcome by precise legislative drafting.  Similarly, concerns about undue judicial 
interference in priority setting by governments and policy choices have been dealt 
with by courts in various countries applying appropriate standards of review.  Indeed, 
                                                            
30 Committee on Economic, Social and Cultural Rights, General Comment No. 9, para 2. 
31 Committee on Economic, Social and Cultural Rights, General Comment No. 12, para 32 and 
General Comment No. 14, para 59. 
32 Joint Committee on Human Rights, Twenty First Report, 2004, para 19. 
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judicial review of resource allocation in the UK, with respect to education, housing 
and health care, has in some cases already taken place. Finally, concerns also arise 
whenever courts review compliance with civil and political rights. All rights have 
costs; they are however, costs that Amnesty International believes the UK 
government should seek to bear. 
 
An increasing number of countries such as Argentina, Colombia, Egypt, Germany, 
Indonesia, Latvia and South Africa have made economic, social and cultural rights 
part of their national law, which can and have been enforced by the courts. In South 
Africa, in 2002, the Constitutional Court ruled on the use of anti-retroviral drugs 
throughout the public health sector in order to ensure the right to health33, for 
example.  In Bangladesh, India and Pakistan, the courts have interpreted the right to 
life embodied in their constitutions to include several economic and social rights.  In 
India, for example, the Supreme Court has ruled that minimum food ration 
guarantees for families living below the poverty line should be legally binding and 
implemented in full34. In addition, regional human rights systems, such as those 
established by the Organisation of American States, the African Union and the 
Council of Europe each include complaint mechanisms that can provide a remedy for 
violations of some of these rights. 
 
The form of a new Bill of Rights and procedures for enforcement of rights in 
the UK 
 
A Bill of Rights is an important constitutional instrument which enshrines the most 
fundamental protections that every person in a society must be entitled to.  In order 
to fully protect those rights, a Bill of Rights should be given a special status in law 
which underscores its fundamental nature and importance.   Amnesty International 
therefore recommends that a new Bill of Rights for the UK should be entrenched in 
such a way as to prevent its amendment or repeal by a simple majority. 
 
A new UK Bill of Rights should expressly set out the UK’s positive obligations to 
respect, protect, promote and fulfil all of the rights enshrined by the Bill.  There must 
be effective mechanisms for enforcement of rights and which ensure the ability to 
achieve redress for violations of rights.  As previously mentioned, there must be no 
less protection than currently available under the Human Rights Act. 
 
Although the Commission is asked to investigate a Bill of Rights which ensures that 
ECHR rights continue to be enshrined in UK law, its terms of reference leave open 
the possibility of changing the procedures by which these rights are protected and 
enforced. One of the most important provisions in the Human Rights Act is the duty 
in section 6 for all public authorities to comply with the Convention rights protected 
by the Act.  It is this duty which makes a real difference to people’s lives and for 
starting to create a culture in which public bodies consider human rights as part of 
their work.  The fact that this obligation also applies to the courts has meant that the 
HRA has had an important ‘horizontal’ effect on relations between individuals. In 
order not to be regressive, any Bill of Rights must provide a similar obligation 

                                                            
33 Treatment Action Campaign v Minister of Health, Constitutional Court of South Africa, Case CCT 
8/02, 5 July 2002. 
34 People’s Union for Civil Liberties v. Union of India & Ors, 2001. 
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for public authorities, including the Courts to act compatibly with the rights 
contained therein. 
 
Any Bill of Rights should also retain the obligation on Ministers, when introducing a 
new Bill to parliament, to either make a “statement of compatibility” or declare that 
despite an inability to do so, they nevertheless with to proceed with the Bill35. This 
requirement forces Ministers and civil servants to consider the human rights aspects 
during the drafting of any Bill and the policy development preceding it and makes it 
more likely that new legislation will be human rights compliant. It also provides an 
early signal to parliament that a Bill may raise human rights concerns.  The other 
option would be to give a Bill of Rights higher constitutional status so that, like in the 
devolved administrations, any incompatible legislation is ultra vires.  Whilst Amnesty 
International would welcome such a status to fundamental human rights, we 
recognise the difficulties that this would raise in terms of the principle of 
parliamentary sovereignty. It was this balance between the protection of human 
rights, and the principles of the rule of law and parliamentary sovereignty which led 
to the decision, during the drafting to the HRA, not to allow the Courts the power to 
strike down legislation, but instead to issue a “declaration of incompatibility”36 and 
leave the remedy in the hands of parliament. The use of declarations of 
incompatibility has worked well and Amnesty International recommends that, 
whilst any Bill of Rights should retain this as a minimum, it could be enhanced 
by an obligation on the government to bring forward legislation to correct the 
incompatibility within a specified time-frame.   
 
Amnesty International also argues that the obligation to, as far as possible, read and 
give effect to legislation in a way which is compatible with Convention rights37 has 
been a useful tool for ensuring that human rights are given effect  throughout the 
UK’s legal system.  The courts can only do so when the plain words of the legislation 
allow such an interpretation.  If this power were to be removed in a Bill of Rights, it 
would be likely that parliament would have to spend more time remedying 
incompatible legislation and that more individuals might have to take their cases to 
the  European Court of Human Rights in order to seek redress. 

One of the most controversial issues surrounding the HRA has been the duty on 
Court to take into account judgements of the European Court of Human Rights when 
determining a question which has arisen in connection with a Convention right.  
Section 2 of the Act only obliges courts to take this jurisprudence into account, 
although following the House of Lords ruling in Ullah38 UK Courts have tended to 
‘keep pace with Strasbourg jurisprudence’39.  Amnesty International is of the view 
that, in order to fully apply international human rights standards, courts in the UK 
should be guided not only by the judgements of the ECHR but also the work of other 
international and regional human rights bodies and mechanisms and other 
international human rights courts.  Even with the margin of appreciation given to 
states to apply human rights standards, if UK courts depart from international 

                                                            
35 S.19 HRA. 
36 S.4 HRA. 
37 S.3 HRA. 
38 Regina v. Special Adjudicator (Respondent) ex parte Ullah, [2004] UKHL 26. 
39 Although this requirement was qualified by the Supreme Court in R v Horncastle and others, [2009] 
UKSC 14. 
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jurisprudence, it is more likely that they will ultimately be overturned in international 
courts such as the European Court of Human Rights. 

The UK government has proposed that strengthening the principle of subsidiarity will 
give the UK greater leeway to interpret human rights standards. Amnesty 
International agrees that the state bears the primary responsibility for the 
implementation of human rights and we support moves to strengthen the 
implementation of the Convention at national level. Better implementation of human 
rights at the domestic level will reduce the need for individuals to apply to the Court 
for redress and ultimately reduce the volume of cases going to the Court for 
consideration. Where states have effectively respected and implemented their 
obligations under the Convention, an analysis of the merits of the case will 
necessarily lead the Court to conclude that no violation of the Convention has taken 
place. Therefore, the principle of subsidiarity will be respected. However, this idea of 
subsidiarity cannot mean that the ability of the Court to hear individual cases and 
rule on breaches of Convention rights should be abrogated or limited in any way. 

Finally, Amnesty International recommends that a Bill of rights should grant 
standing, not just to victims of unlawful acts but also individuals or 
organisations acting in the public interest or any group or organisation acting 
in the interests of its members, groups or classes of person. 
 
Question 3: how do you think it should apply to the UK as a whole, including 
its four component countries of England, Northern Ireland, Scotland and 
Wales?  
 
 
The UK’s constitutional arrangements must be given careful thought when 
considering the possibility of a Bill of Rights for the UK.  All of the devolved 
settlements have human rights embedded into them and any new Bill which covered 
the whole of the UK would need to take into account the application of the Bill of 
Rights to the countries which make up the UK and how it interacts with the specific 
limitations placed on the devolved administrations by the Northern Ireland Act, 
Scotland Act and Government of Wales Act. 
 
Even if the Human Rights Act were simply repealed, without amending the 
devolution settlements, the devolved administrations would still be bound to respect 
the rights contained in the ECHR in any legislation, but the other public authorities in 
the devolved nations would no longer be bound to comply with Convention rights. If 
the Act were replaced by a Bill of Rights which protected different rights from the 
HRA, and the devolution settlements were untouched, the devolved nations would 
be faced with a complicated situation where they had two different sets of human 
rights protections in one country depending on whether the relevant legislation came 
from the devolved administration or Westminster.  A Bill of Rights for the UK will 
clearly touch on matters within the competence of Westminster and those within the 
competence of the devolved administrations.  Although the Westminster parliament 
would be within its competence to repeal or amend the HRA and pass a new Bill of 
Rights, doing so would require consultation with the Scottish parliament, Northern 
Ireland Executive and Cabinet of the Welsh Assembly in the form of a Sewel motion. 
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A Bill of Rights which applied to the whole of the UK could only be developed in 
careful consultation with the devolved administrations.  Dealing with the implications 
for devolution could be one of the most difficult issues faced in developing a Bill of 
Rights which covered the whole of the UK. 
 
A Bill of Rights for Northern Ireland 
 
The case for a specific Northern Ireland Bill of Rights has been widely advanced 
there through a substantive process of public consultation since the Multi-Party 
Agreement of 1998. 
 
The Agreement, which has bilateral treaty status and was endorsed via public 
referenda in Northern Ireland and the Republic of Ireland, provides the mandate for a 
Northern Ireland specific Bill of Rights. Reference to the Bill of Rights is included in 
the Agreement Section 6 on ‘Rights, Safeguards and Equality of Opportunity’:  

“The new Northern Ireland Human Rights Commission... will be invited 
to consult and to advise on the scope for defining, in Westminster 
legislation, rights supplementary to those in the European Convention 
on Human Rights, to reflect the particular circumstances of Northern 
Ireland, drawing as appropriate on international instruments and 
experience. These additional rights to reflect the principles of mutual 
respect for the identity and ethos of both communities and parity of 
esteem, and – taken together with the ECHR – to constitute a Bill of 
Rights for Northern Ireland.”40 

 
The Agreement, drawn up in an effort to address the legacy of the conflict and 
contribute to the development of a peaceful society, provides a very different basis 
and genesis for the Northern Ireland Bill of Rights process than that of the current 
consideration of a UK Bill of Rights. 
 
While party political agreement in Northern Ireland on a regional Bill of Rights has 
been elusive, popular cross-community support remains as strong as ever.  There 
was a huge response to the Northern Ireland Office consultation rejecting the UK 
government’s proposals for minimal additional rights protections and overwhelming 
support for recommendations that would provide for a “strong and inclusive” 
Northern Ireland Bill of Rights to include a broad range of new civil, political, 
economic and social rights protections. 
 
Such support amongst the Northern Ireland public for a significant and specific 
Northern Ireland Bill of Rights has been regularly and consistently indicated via a 
series of opinion polls carried out by independent market research organisations, the 
most recent of which was carried out in Summer 2011 and which we understand will 
be submitted in evidence to the Commission by the Human Rights Consortium.41 
 
In Northern Ireland, the desire to give overriding effect to the Convention rights was 
integral to the new constitutional settlement marked by the Agreement, and enacted 
by the Northern Ireland Act. As required by the Agreement, none of the devolved 
                                                            
40 The Agreement can be read in full here http://www.nio.gov.uk/agreement.pdf Last accessed 10 
November 2011. 
41 Human Rights Consortium, Submission to the UK Bill of Rights Commission (November 2011). 
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institutions established by the Northern Ireland Act has power to act incompatibly 
with the Convention rights. 
 
Any move which results in de-incorporation of the ECHR in Northern Ireland could 
violate the Agreement. 
 
It is crucial that the Commission do nothing which would harm the integrity of 
process designed to lead to a Northern Ireland Bill of Rights and, indeed, 
should endorse the need for such a substantive Bill to be enacted by the UK 
government without further undue delay after an appropriate process of 
consultation with Northern Ireland political parties. 
 
Scotland 
 
Like Northern Ireland, the need for Scottish legislation to comply with ECHR rights is 
embedded into the devolution settlement.  The Scotland Act 1998 provides that the 
Scottish parliament has no competence to legislate in a way which is incompatible 
with convention rights42, and as such any incompatible legislation is ultra vires. The 
HRA applies in Scotland, but members of the Scottish Government are also 
prohibited from acting in contravention of the Convention Rights by Section 57(2) of 
the Scotland Act.  Scottish courts have also held that, like in relation to the HRA, 
they have a duty to have regard to Strasbourg case law when considering Scottish 
legislation43 and, insofar as possible, read legislation in a manner which is 
compatible with convention rights. 
 
Repealing the HRA in Westminster or replacing it with a Bill of Rights which applied 
to the whole UK, would not change the lack of competence of the Scottish parliament 
to pass legislation which is not compatible with the rights in the ECHR.  However, it 
is clear that the Scotland Act and the Human Rights Act were intended to operate in 
a complementary way; in their drafting they protect the same ‘Convention rights’, 
define ‘victims’ of violations in the same way and allow for the same remedies.  As 
such, any changes to the Human Rights Act could result in an a-symmetrical 
situation where different levels of protection and models of enforcement applied to 
devolved and reserved matters.   Changing the HRA would thus have important 
constitutional consequences for Scotland and must be carefully considered.   
 
The Scottish government is currently consulting on The Rights of Children and 
Young People Bill which will place an obligation on Scottish Ministers to have due 
regard to the UN Convention on the Rights of the Child (CRC). This legislation will 
give a special status to the rights of children and young people in Scotland by 
allowing claims for judicial review against Scottish government Ministers on the 
grounds of failure to have due regard to CRC rights.  Any Bill of Rights covering the 
whole UK should therefore take account of any special protection given to rights in 
Scotland. 
 
A debate about the appropriate forum for enforcing human rights has also recently 
taken place in Scotland following the Fraser44 and Cadder45 decisions of the 
                                                            
42 Scotland Act 1998 s. 29 (2) (d). 
43 See Lord Sutherland in Clancy v Caird, 2000 SC 441. 
44 Fraser v HMA [2011] UKSC 24. 
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Supreme Court.  The creation of a Bill of Rights for the UK is likely to re-open the 
question as to whether the Supreme Court should rule on human rights issues in 
uniquely Scottish cases. Any discussion of the reform of the court system in 
Scotland, including the role of the Supreme Court in considering human rights 
issues in Scotland, must ensure that people in Scotland are not discriminated 
against in comparison to the rest of the UK, in their ability to address any 
abuses of their rights which have taken place. 
 
Wales 
 
Since the Government of Wales Act was amended in 2006, the establishing 
legislation refers both to the European Convention on Human Rights and the Human 
Rights Act 1998. Any repeal or change to the HRA would therefore require an 
amendment to the Government of Wales Act.  
 
Divergence in policy and legislation has already occurred with regard to the rights of 
children, and Welsh ministers must pay due regard to the CRC.  In this context, a 
single Bill of Rights for the UK that does not take account of the asymmetrical policy 
and legislative devolution settlements may lead to confusion, but also a democratic 
deficit. As with Scotland and Northern Ireland, a UK Bill of Rights would have to take 
into account the devolution to the Welsh Assembly of matters such as health and 
education as well as the interpretation of legislation from the Welsh Assembly, by the 
courts. 
 
During recent consultation on this issue in Wales, the concerns of Welsh speakers 
was evident. Any Bill of Rights should consider the protection of linguistic 
rights such as the right to speak Welsh in the workplace, and the right to a 
Welsh language jury trial.  
 
Question 4: having regard to our terms of reference, are there any other views 
which you would like to put forward at this stage? 
 
The engagement process of the Commission and for the development of any 
new Bill of Rights 
 
As previously mentioned, a criticism of the HRA process was the lack of public 
engagement and subsequent lack of ownership and understanding of the HRA in its 
development. Whilst Amnesty International welcomes the opportunity to engage with 
the Commission in its work, we believe that, to fully understand the impact that the 
HRA has had for people in the UK, and the value of the Bill of Rights, it is necessary 
for the Commission to actively seek out and engage with groups outside of the 
traditional human rights networks. Organisations (including charities, NGOs and the 
public services) that work with, inter alia, minority groups, persons with disabilities, 
children and the elderly will have valuable input. Groups that work with the poorest 
and most vulnerable groups in the UK may experience restrictions from limited 
resources or little experience of participating in such a process and thus may require 
support so that they too can fully participate. Some groups or organisations may also 
be unaware of the Bill of Rights Commission itself or its purpose and terms of 

                                                                                                                                                                                         
45 Cadder v HMA [2010] UKSC 43. 
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reference.  Widening the consultation process in such a way will require careful 
mapping to ensure that debates are based on accurate and reliable information as 
well as securing the widest possible public outreach. 
 
If the Commission does recommend the creation of a new Bill of Rights, they should 
also recommend that the process for drafting it involves a deep and wide 
consultation in which all available rights are placed on the table and which ensures 
that the most diverse constituencies and the most excluded are not forgotten in the 
process. It is essential that the public debate on a UK Bill of Rights must also raise 
awareness and public ownership to the highest. Such a process must be 
independently led, with principles, methodology and benchmarks agreed from the 
outset. Public consultation on a draft UK Bill of Rights should be informed by similar 
processes in other countries, such as the original drafting of the South African 
constitution, which took over two years and was the largest public participation 
programme ever carried out in South Africa. Lessons can also be learned from 
similar (constitutional) processes in Kenya, Canada and Nepal. Amnesty 
International also believes that a UK process should be informed by the awareness 
raising work done by organisations in the UK such as the Northern Ireland Human 
Rights Consortium46 and the recently established BIHR Annual Human Rights 
Tour47.  
 
Amnesty International recommends that the Commission widen its current 
consultation plans and ensures that the public debate is based on sound and 
reliable information. The organisation further recommends that the 
Commission sets clear benchmarks for a public consultation process 
regarding the Bill of Rights.  Should the Commission conclude in favour of the 
creation of a new UK Bill of Rights, the process to shape the Bill should be 
independently-led and should also prioritise the widest possible public 
consultation and debate based on sound and reliable information.     
 
The Commission’s interim advice on European Court of Human Rights 
 
In advance of the UK’s assumption of the Chairmanship of the Council of Europe in 
November 2011, Amnesty International has some comments and observations 
relating to the Commission’s interim advice to the UK government on reform of the 
European Court of Human Rights (ECtHR), as well as the important issue of 
implementation of the Court’s judgments.  We have submitted a joint letter to the 
Commission along with several other human rights organisations in response to the 
interim advice, but would like to re-iterate some of the key points of that letter here. 
 
We agree with the Commission’s assessment that the primary responsibility for 
ensuring respect for the Convention lies with Member States and their national 
institutions (the principle of subsidiarity). State responsibility in making Convention 
rights a reality at the national level is key to this principle, and it is self-evident that 
better implementation of the Convention at the national level would lead to greater 
respect for human rights across Europe, as was acknowledged in the Interlaken 
Declaration. Moreover, it would reduce the need for individuals to apply to the Court 
                                                            
46 More information can be found here: www.billofrightsni.org. Last accessed 10 November 2011. 
47 More information can be found here: http://www.bihr.org.uk/events/bihr-national-human-rights-tour-
information-page. Last accessed 10 November 2011. 
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for redress. We believe that the Commission’s emphasis on the importance of the 
principle of subsidiarity implicitly supports our view that any new Bill of Rights should 
augment the existing human rights protections of the Human Rights Act, to reduce 
the number of individual cases going to Strasbourg. 
 
It is regrettable that the Commission has not discussed the issue of the diminishing 
implementation record of ECtHR judgments, and we urge it to consider more closely 
what actions may be required at the national level to ensure better implementation. 
Amnesty International believe that if States Parties regularly reviewed ECtHR 
jurisprudence concerning other Member States, and took measures at a national 
level to ensure these reviews informed the work of government departments and 
public bodies, the Court’s workload would decrease.  
 
Regarding the Commission’s interim recommendations: 
 We believe that the call for the Court to “only address a limited number of cases 

that raise serious questions” could risk overlooking the fact that a large number of 
applications coming before the Court already raise serious allegations of human 
rights abuse. It is wrong to treat the number of applications submitted to the Court 
as the cause of the challenges it faces, rather than the reason for its existence;  

 We welcome the proposal for the UK to use its Chairmanship to address reform 
of the Convention system, but would caution that the six-month tenure not be 
used as an opportunity to rush reform proposals, without sufficient consultation 
with relevant stakeholders; 

 Any future revisions to the Court screening mechanism should ensure that the 
substance of the right to individual application is preserved. The Interlaken and 
Izmir declarations reaffirmed this as a “cornerstone” of the Convention system48, 
and we oppose proposals that would impose additional admissibility criteria into 
the screening process; 

 We believe that permitting the Court to remit Article 41 decisions back to the 
relevant State may increase delays in the determination of compensation 
decisions, and the risk of further litigation, and could risk different standards 
being applied to awards of just satisfaction;  

 We echo the Commission’s support for the creation of a panel of experts to 
advise on the election of ECtHR judges, but consider that the Parliamentary 
Assembly should continue to strengthen its procedures to ensure robust and 
transparent scrutiny of candidates submitted by States, as well as the nomination 
process at national level.   

 
Finally, regarding the letter appending the Commission’s interim recommendations, 
we wish to object to any proposal that would permit a ‘democratic override’ of Court 
rulings. The independence of the ECtHR and its capacity to issue binding judgments 
are fundamental principles of the Convention, and any ‘override’ would imperil the 
fabric of the Convention system. Amnesty International strongly believe that the 
Court’s ‘interventionism’ should not be seen as an obstacle to reform, or an 
opportunity to put forward objections to elements of its jurisprudence, but 
rather, should be an occasion for States to affirm their dedication to a strong 
and independent European Court of Human Rights. 
 

                                                            
48 Interlaken Declaration, para A (1); and Izmir Declaration para A (1). 
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Justice Committee 
 

17th Meeting, 2011 (Session 4), Tuesday 6 December 2011 
 

Commission on a UK Bill of Rights 
 

Written submission from the Equality and Human Rights Commission 
 
The case for the Human Rights Act: Executive Summary 
 
Eleven years after the Human Rights Act came into force, the coalition government 
established a commission to explore the case for a UK Bill of Rights that 
‘incorporates and builds on all our obligations under the European Convention on 
Human Rights’ (the Convention). 
 
The Equality and Human Rights Commission is absolutely committed to the rights 
and protections currently in the Human Rights Act. It is our view that any new Bill of 
Rights must preserve these and build on them further. 
 
A British model for human rights 
 
The European Convention on Human Rights was drafted largely by British lawyers, 
on the impetus of Winston Churchill, to prevent a repetition of the atrocities of World 
War II. The UK was the first country to ratify the Convention in 1951.  
 
The Human Rights Act, passed in 1998, provides a unique model for incorporating 
the Convention, which is in keeping with British constitutional traditions and the 
doctrine of parliamentary sovereignty.  
 
However, the Britain's legal recognition of human rights did not begin with the 
Human Rights Act; our human rights laws date back to the Magna Carta of 1215 and 
Bill of Rights of 1689. 
 
Parliamentary sovereignty 
 
The sovereignty of parliament is the key principle of the British constitution. This 
means that parliament can alter any law and no judicial authority has the right to 
overrule its legislation. 
 
The Human Rights Act adheres to the concept of parliamentary sovereignty as it is 
not possible for British courts to declare void any legislation where it breaches the 
Human Rights Act. Instead, courts can make a declaration of incompatibility and 
Parliament can decide what action to take regarding this declaration. 
 
This approach can be contrasted, for example, with the American constitution which 
allows judges to strike down laws found to breach the Bill of Rights. 
 
The approach can also be contrasted with the requirements of EU law. The 
European Communities Act 1972 requires our domestic courts to disapply domestic 
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law that is incompatible with EU law. The Human Rights Act marks a deliberate 
rejection of that model. 
 
Taking into account decisions by the European Court of Human Rights 
 
When a British court or tribunal is interpreting a domestic law which is relevant to the 
European Convention on Human Rights, the court or tribunal must look at how the 
European Court of Human Rights (ECtHR) has interpreted this right. This helps to 
ensure consistency in the way rights are interpreted. 
 
However, the Human Rights Act makes it clear that the ECtHR judgments are not 
binding on British courts. In fact there have been four cases since 2000 in which the 
British courts have declined to follow judgments of the ECtHR. 
 
Adapting the Convention to the needs of Britain 
 
The ECtHR developed the concept of ‘margin of appreciation’ to take into account 
the broadly-drawn principles of the Convention and how they are interpreted in 
different countries. This means judges at the ECtHR are required to take into 
account the cultural, historic and philosophical differences in the particular country. 
 
This flexibility allows British judges to suggest their own way forward and thus enter 
into a dialogue with the ECtHR. This would apply, for example, where decisions in 
the ECtHR are inconsistent with some fundamental substantive or procedural aspect 
of British law. In most cases, judicial dialogue has resulted in the ECtHR simply 
accepting the conclusions of the British court (except where the ECtHR considers 
that the domestic courts incorrectly applied the Convention). 
 
This means the British courts have an important role in the ongoing development of 
interpretation of the Convention. 
 
Embedding human rights into the work of public authorities 
 
The Human Rights Act also requires all public authorities to comply with the 
Convention, including central government, local authorities and the courts. This 
important provision has improved the delivery of services by public authorities and 
increased the transparency and accountability of their policies and practices. 
 
The effect of repealing the Human Rights Act  
 
Denying people access to justice 
 
In 1998, the Human Rights Act incorporated in our domestic law most of the rights 
contained in the Convention. This meant that for the first time people in Britain 
seeking redress for violations of their rights under the Convention could be saved the 
time and expense of taking their cases to the ECtHR. The Act allowed cases to be 
heard in British courts by judges who could interpret Convention rights with flexibility. 
 
Repealing the Human Rights Act would therefore prevent or considerably delay 
people's human rights being protected. 
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Implications for Scotland, Wales and Northern Ireland 
 
The devolution settlements, the Human Rights Act and the European Convention on 
Human Rights are interwoven elements of the UK's constitutional framework. The 
devolution settlements and the Human Rights Act were part of a package of 
constitutional reform introduced in 1998. In relation to Northern Ireland, the Human 
Rights Act was also an integral part of the peace process. 
 
As a result, it is likely that changes to the Human Rights Act, including a new Bill of 
Rights, would almost certainly require amendments to the devolution statutes. There 
are also questions as to whether consent from the devolved administrations would 
be required for any such changes. 
 
The Commission therefore recommends that any consideration of a possible Bill of 
Rights must carefully assess the legal, constitutional and political implications 
concerning devolution. 
 
Concluding recommendations 
 
The Human Rights Act is essential for the protection of human rights in the United 
Kingdom and is well crafted to balance Britain's international obligations with our 
constitutional conventions. In particular, it maintains parliamentary sovereignty and a 
primary role for judges in the interpretation of the Convention. 
 
The Equality and Human Rights Commission welcomes the opportunity to contribute 
to the debate on a possible UK Bill of Rights. However, if a Bill of Rights was 
developed to replace the Human Rights Act, our position is that it should not be 
brought into force until and unless it contains at least the same levels of protection of 
rights and mechanisms as the Human Rights Act, and complies with Britain’s 
international obligations. 
 
[The full report is available at: 
http://www.equalityhumanrights.com/uploaded_files/humanrights/bor_full.pdf] 
 
Equality and Human Rights Commission 
1 December 2011 
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Justice Committee 
 

17th Meeting, 2011 (Session 4), Tuesday 6 December 2011 
 

Commission on a UK Bill of Rights 
 

Written submission from the Human Rights Consortium Scotland 
 
The Human Rights Consortium Scotland (HRCS) was set up in January 2010 and is 
a network of 36 civil society organisations working to increase awareness of human 
rights and to build capacity on delivering human rights principles and standards so 
that people’s daily lives  are improved.  We have no financial resources but benefit 
from the STUC providing meeting accommodation and Glasgow Disability Alliance 
providing administrative support. On 24 November, the HRCS adopted a constitution 
and elected a Committee to take forward a programme of work for the next year. The 
HRCS is pleased to have the opportunity to make a submission to the Justice 
Committee at the Scottish Parliament. 
 
UK Bill of Rights? 
 
The HRCS is not persuaded that the case for a UK Bill of Rights has been made at 
this time.  Human Rights are still narrowly understood and are often confused with 
the equality duties. The HRCS believes the UK Government needs to address the 
real problem which is the lack of explicit compliance with the Human Rights Act 1998 
(HRA). We believe the UK Government’s energies should be invested in making the 
equal enjoyment of human rights a reality for ordinary people.   

The UK has also ratified a number of UN and Council of Europe human rights 
Treaties e.g. UN Convention on the Rights of the Child (UNCRC) and the Framework 
Convention for the Protection of National Minorities (FCNM).  The UN has repeatedly 
advised the UK to incorporate such Treaties into domestic law and the HRCS 
suggests that the Justice Committee considers how that can be achieved and within 
what time frame.  For example in 2009 the UN Committee on Economic, Social and 
Cultural Rights stated: 

“The Committee urges the State party to ensure that the Covenant is given full legal 
effect in its domestic law, that the Covenant rights are made justiciable, and that 
effective remedies are available for victims of all violations of economic, social and 
cultural rights.  The Committee reiterates its recommendation that, irrespective of the 
system through which international law is incorporated in the domestic legal order 
(monism or dualism), following ratification of an international instrument, the State 
party is under a legal obligation to comply with such an instrument and to give it full 
effect in its domestic legal order. In this respect, the Committee again draws the 
attention of the State party to its General Comment No. 9 (1998) on the domestic 
application of the Covenant.” (Para 13 Concluding Observations on UK 
E/C.12/GBR/CO/5 22nd May 2009) 
 
The Committee was also concerned about the absence of a national action plan on 
human rights (Paras 12 and 14), a concern which the HRCS shares.   We are 
pleased that the Scottish Government adopted a national action plan ‘Do the Right 
Thing’ on UNCRC in September 2009. 
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Slow Progress in Delivering Existing Human Rights Law? 
 
It is too early to consider adopting a new UK Bill of Rights as existing human rights 
law is still inadequately understood and there is evidence that it is insufficiently 
mainstreamed across public services.  The focus of UK Government activity should 
be on making human rights an explicit part of our organisational and staffing culture 
and human rights standards being evidenced in the design, delivery and funding of 
public services.   The perceived imbalance in the enjoyment of human rights is a real 
problem requiring practical and urgent solutions.  Human rights belong to us all 
equally at home, in care and health environments, in housing, in education and there 
is a duty on our 10,000 + public sector bodies to comply with the European 
Convention on Human Rights (ECHR) under S6 of the HRA. In support of our 
opinion, we offer the following, further evidence: 
 

 Two studies undertaken on the application of S6 of the HRA in Scotland 
demonstrate the lack of explicit compliance within the public sector.  Both 
reports are attached to this submission but in summary: the Amnesty 
International report of 2006, “Delivering Human Rights in Scotland” revealed 
that ‘65.5% of those surveyed either did not understand their duties under the 
Human Rights Act 1998 or could not provide evidence of steps taken to 
comply with those duties’; the 2010 survey revealed that “Ten out of the 42 
public bodies admitted they could not provide explicit steps taken to 
implement or put into practice compliance with Section 6 of the Human Rights 
Act 1998 over the last three years.” (‘Delivering Human Rights in Scotland’ by 
SAMH, SWA, AI and SRC pub Feb 2011) 

 In a speech delivered by Lord Wallace of Tankerness QC Advocate General 
on Monday 7th June 2010 to the Scottish Public Law Group annual conference 
in Edinburgh, he emphasised the words of the Coalition Agreement that any 
new British Bill of Rights will “incorporate and build on all our obligations 
under the European Convention of Human Rights, [and] ensure that these 
rights continue to be enshrined in British law,”.  The ‘human rights’ 
foundations are still too weak to build upon them.  Using a new tool of a Bill of 
Rights is not appropriate until there is a sustained programme of 
implementing the HRA particularly Section 6 duty to comply with the ECHR, 
and evaluating the impact on organisations and on people.   

 The UK Government has a duty to address misinformation and stop blaming 
human rights for unpopular decisions.  The UN has repeatedly raised the 
issue of press and media coverage including: 
UN Committee on Elimination of Racial Discrimination 2003 "The 
Committee is concerned about the increasing racial prejudice against ethnic 
minorities, asylum-seekers and immigrants reflected in the media and the 
reported lack of effectiveness of the Press Complaints Commission in dealing 
with this issue. The Committee recommends that the State party consider 
further how the Press Complaints Commission can be made more effective 
and can be further empowered to consider complaints received from the 
Commission for Racial Equality as well as other groups or organizations 
working in the field of race relations”. (Para 13) 
UN Committee on the Rights of the Child 2008 "The Committee is also 
concerned at the general climate of intolerance and negative public attitudes 
towards children, especially adolescents, which appears to exist in the State 
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party, including in the media, and may be often the underlying cause of further 
infringements of their rights." (Para 24)  "The Committee recommends that the 
State party ensure full protection against discrimination on any grounds, 
including by: a) taking urgent measures to address the intolerance and 
inappropriate characterization of children, especially adolescents, within the 
society, including the media..." (Para 25)  
UN Committee on the Elimination of Discrimination against Women 2008 
"The Committee notes with concern the stereotyped media portrayals of 
women and of women’s roles in the family and in society, which contribute to 
women’s disadvantaged position in a number of areas, including in the labour 
market and in access to decision-making positions, and affect women’s 
choices in their studies and professions. The Committee also notes the lack of 
positive media portrayals of ethnic and minority women, elderly women and 
women with disabilities." (Para 274)    "The Committee recommends that 
policies be strengthened and programmes implemented, including 
awareness-raising and educational campaigns....” (Para 275) 

 
Bill of Rights Model? 
 
We note that Northern Ireland should have a separate and specific Bill of Rights as 
provided for by the Belfast (Good Friday) Agreement 1998.  We note that the desire 
for a Bill of Rights has been loudly articulated by people in Northern Ireland following 
the recent consultation.  We note that the UN Committee on Economic, Social and 
Cultural Rights expected the proposals put forward by the NI Human Rights 
Commission to be implemented ‘without delay’ (Para 10). We approve of the 
inclusion of economic and social rights in this framework.  We suggest the Justice 
Committee explores whether this model presents any opportunities for Scotland 
 
Recent Developments in Scotland 
 
The HRCS welcomes the positive steps by the Scottish Government to focus on how 
human rights can make a difference to the daily lives of people: the current work on 
the UN’s Universal Periodic Review; the current consultation on the ‘Rights of 
Children and Young People Scotland Bill; the recent work on the submission to the 
UK report on the UN Convention on the Rights of Persons with Disabilities.  We also 
look forward to the development of a Scottish action plan to give effect to the UN’s 
Concluding Observations on the Convention on Economic, Social and Cultural 
Rights (UNCESCR),  the Convention on the Elimination of Racial Discrimination 
(UNCERD) and the FCNM  in line with ‘Do the Right Thing’ on the UNCRC. 
 
Conclusion 
 
The HRCS believes that human rights are still inadequately understood and 
insufficiently influential in the design, delivery and funding of services financed by the 
public purse across the UK.  Until progress is made on delivering existing legal 
obligations, the UK Bill of Rights debate is a distraction.   
 
Carole Ewart 
Convener, Human Rights Consortium Scotland 
1 December 2011 



J/S4/11/17/8 
 

1 

Justice Committee 
 

17th Meeting, 2011 (Session 4), Tuesday 6 December 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

Act of Sederunt (Fees of Solicitors and Witnesses in the Sheriff 
Court) (Amendment) 2011 (SSI 2011/403) 

Type of Instrument: 
 

Negative 

Coming into force: 1 January 2012 

Justice Committee deadline to 
consider SSI: 

9 January 2012 

  

Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument:  

1. The purpose of the instrument is to amend the Act of Sederunt (Fees of 
Witnesses and Shorthand Writers in the Sheriff Court) 1992 and the Act of Sederunt 
(Fees of Solicitors in the Sheriff Court) (Amendment and Further Provisions) 1993. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/403/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 18 November 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
5. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
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be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it.  
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17th Meeting, 2011 (Session 4), Tuesday 6 December 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

Act of Sederunt (Lands Valuation Appeal Court) 2011 
(SSI 2011/400) 

Type of Instrument: 
 

Not subject to parliamentary procedure 

Coming into force: 22 November 2011 

Justice Committee deadline to 
consider SSI: 

19 December 2011 

  

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 
 

Purpose of Instrument:  

1. The purpose of the instrument is to appoint the judges who may hear appeals 
under section 7 of the Valuation of Lands (Scotland) Amendment Act 1879 and to 
revoke the Act of Sederunt (Lands Valuation Appeal Court) 2010, which previously 
made such provision. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/400/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 17 November 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Under Rule 10.1.3 of Standing Orders, any instrument laid before the Parliament 
is to be referred to a lead committee for consideration. This includes instruments laid 
only but not subject to any parliamentary procedure, which prior to the 2010 Act were 
not previously considered by lead committees. This requirement is an unintended 
consequence of the recent rule changes and it is expected to be addressed in the 
next round of minor rule changes by the Standards, Procedures and Public 
Appointments Committee.  
 
5. While there is no formal mechanism to annul or modify this Act of Sederunt, there 
is nothing to stop the Committee taking further action (eg writing a letter or report). 
Alternatively, the Committee may simply wish to note the instrument. 
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Justice Committee 
 

17th Meeting, 2011 (Session 4), Tuesday 6 December 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

Act of Sederunt (Rules of the Court of Session Amendment No. 7) 
(Taxation of Accounts and Fees of Solicitors) 2011 
(SSI 2011/402) 

Type of Instrument: 
 

Not subject to parliamentary procedure 

Coming into force: 1 January 2012 

Justice Committee deadline to 
consider SSI: 

9 January 2012 

  

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 
 

Purpose of Instrument:  

1. The purpose of the instrument is to amend Chapter 42 (taxation of accounts and 
fees of solicitors) of the Rules of the Court of Session 1994. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/402/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 18 November 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Under Rule 10.1.3 of Standing Orders, any instrument laid before the Parliament 
is to be referred to a lead committee for consideration. This includes instruments laid 
only but not subject to any parliamentary procedure, which prior to the 2010 Act were 
not previously considered by lead committees. This requirement is an unintended 
consequence of the recent rule changes and it is expected to be addressed in the 
next round of minor rule changes by the Standards, Procedures and Public 
Appointments Committee.  
 
5. While there is no formal mechanism to annul or modify this Act of Sederunt, there 
is nothing to stop the Committee taking further action (eg writing a letter or report). 
Alternatively, the Committee may simply wish to note the instrument. 
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Justice Committee 
 

17th Meeting, 2011 (Session 4), Tuesday 6 December 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

Act of Sederunt (Sanction for the Employment of Counsel in the 
Sheriff Court) 2011 (SSI 2011/404) 

Type of Instrument: 
 

Not subject to parliamentary procedure 

Coming into force: 1 January 2012 

Justice Committee deadline to 
consider SSI: 

9 January 2012 

  

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 
 

Purpose of Instrument:  

1. The purpose of the instrument is to provide rules for obtaining sanction from the 
sheriff or sheriff principal for the employment of counsel to appear at any hearing in 
proceedings before them or to prepare any document to be lodged in relation to 
those proceedings. Fees of counsel or a solicitor advocate are only allowable when 
such a sanction has been granted. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/404/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 18 November 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Under Rule 10.1.3 of Standing Orders, any instrument laid before the Parliament 
is to be referred to a lead committee for consideration. This includes instruments laid 
only but not subject to any parliamentary procedure, which prior to the 2010 Act were 
not previously considered by lead committees. This requirement is an unintended 
consequence of the recent rule changes and it is expected to be addressed in the 
next round of minor rule changes by the Standards, Procedures and Public 
Appointments Committee.  
 
5. While there is no formal mechanism to annul or modify this Act of Sederunt, there 
is nothing to stop the Committee taking further action (eg writing a letter or report). 
Alternatively, the Committee may simply wish to note the instrument. 
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Letter from the Minister for Community Safety and Legal Affairs to the  
Chief Inspector of Fire and Rescue Authorities 

 
Section 44, Fire (Scotland) Act 2005: 

Inquiry into the aftermath of the Allison Hume tragedy 
 
The Fatal Accident Inquiry into the death of Mrs Allison Hume found that her death 
may have been avoidable had reasonable precautions been taken by Strathclyde 
Fire and Rescue. Sheriff Leslie also found that there were defects in the system of 
working which contributed to her tragic death. 
 
In light of this, and using the power of direction contained in Section 44 of the Fire 
(Scotland) Act 2005, I instruct you to undertake an inquiry.  This should review the 
manner in which SFR is now carrying out its functions in relation to the issues raised 
in Sheriff Leslie’s report. It should review whether appropriate steps have been 
taken, or require to be taken, by Strathclyde Fire and Rescue and across the 
Scottish fire and rescue services to address the findings of the report, thereby 
minimising the likelihood of this kind of tragedy happening again. 
 
In particular, I wish you to report to me on:  
 
 whether the policies, procedures and practice now in place in Strathclyde Fire 

and Rescue adequately address the issues raised in the Sheriff’s report;  
 whether the conclusions of the Sheriff’s report gives rise to concerns affecting 

wider emergency operational response arrangements in Strathclyde Fire and 
Rescue and if so the steps taken by it to address these;  

 whether the Sheriff’s findings have implications for the Scottish fire and rescue 
service as a whole; and an assessment of whether lessons have been learned; 
and 

 any other recommendations as to action which should be taken by the current 
eight Fire and Rescue Services and the proposed new single fire and rescue 
service. 

 
I wish to receive your written report by 31 March 2012, and as you are aware, I will 
lay a copy of this before the Scottish Parliament.   
 
I have copied this letter to the Convener and Clerk of the Justice Committee, the 
Cabinet Secretary for Parliamentary Business, COSLA and members of the 
Ministerial Advisory Group. A copy will also be sent to the Scottish Parliament 
Information Centre (SPICE). 
 
Roseanna Cunningham MSP 
Minister for Community Safety and Legal Affairs 
29 November 2011 
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